»

LR JE BK IR BE B I o

. | - : o o N
« .\, " . . DOCUNENT RESUNE N |
» 18 256 U Y .EE 009 523
IUTEOR ’* + Hendrickson, Robert M.; Mangua,- Ronald Scott. '
TITLE . ' Governing Board and Administrator Liability. , M
< ERIC/Higher EBEducation ‘Research Report No.:-9, -

. INSTITUTION _ Geaqrge Washington Univ., Washington, D.C. ERIC o
e ’ Clearinghouse on Higher Educatijon. . '
SPONS AGENCY . American Association for Higher Education, -
o Washington, D.C.; Nationmal st. of Educatian (D ",
' ’ : Washington, D.C. . Eﬁ\
PUB DATE 77 . .
NOTE ° 72p.; Contains occasional small type .
AVAILABLE PROM Publications Departmenf, Amefican Association- for
\ ‘ L Higher Education, One Dupont citcle,‘iashingtj;;/v .C

A
\

”.\

20036 ($3.50)

EDRS PRICE MF-$0.83 HC-$3.50 Plus Postage. b
DESCRIPTORS Administrative Personnel; Administrator °
’ Responsibility; Admission Criteria; Bibliographies-
College Adamission; College Paculty; Constitutiomal
Lav; Coart Litigation: Edacational Discrimination;
Faculty Promotion; *Governing Boards; *Higher
Bducation; Institutional Role; Insurance Programs;
*Legal Probless; *Legal Responsibility; Nonprofit
organizations; éersonnel Selection- Promotion .
- ‘(Occupational) ; Sex ®iscri nation~ Stndent College
' ’ Relationship; Teacher Seleftion; Torts; Trustees ’

ABSTRACT ‘

* Matters$ of legal ldiability that are of concern to
institutions of higher education are discussed in sosme detail in,
‘language for the layman. Among the subjects discussed are: the
development of charitable corporatioms, and immunity prerogatives;

the traditional bases of legal liability; liability for the new

torts,. including violation of constitutional rights, employment and °
promotion of academic staff, admission, student- and faculty-related .
liability and administrator and trustee probléams, and other

univetsity practices inwolving discrimination; and foras of

"protection fream liability, inciuding immunity, ide-nificatién,-
‘insurance, and ledal counsel. Illustrations are drawn froam- recent and
historical court cases. A bibliography is inclnded. (Bst) '

v

’

t#*f*###t####t###########*#######i#t###ﬁ###*######‘#t*#####ﬂ*#**#######

Documents acquired by ERIC include many inforsmal unpublished - *
matepials not available from other sources. ERIC makes every effort *
to tain the best copy available.’ Nevertheless, iteas ofy marginal * ’
reproducibility are often encountered and this affegts thé quality *
of the licrofiche and hardcopy reproductions ERIC makes available , *
via the"ERIC Document Reproduction Service -(EDRS) . 'EDRS is not . *
responsible for the quality of the original document. Reproductions. * -

-supplied by EDRS are the best’ that can be made from the original. *
ttctﬁttt*tttttttttttttttttttfttttttttttttttttttttttttttttitttttttﬂttctv.’

-
\

\)‘ . LN ‘ . .

v




Governing Board and
Administrator Liability

Robert M. Henarickson and
1977 Ronaid Scott Mangum

US DEPARTMENT OF WHE AL 14
EDUCATION A WELFaRE
NATIONAL \NSTITUTE OF

EDUCa" oN

s MEN A
JFwarc
TMOGR R as gy
PONTS r 5y

T ONAY NOST T TE ¢

ED a1 4N POS'TUN M@ POy
»




)
[

Governing Board and- °
- Adminjstrator Liability

Robert M. Héndrickson and
Ronald Scett Mangum

ERIC/ i-ligher Education
" Research Report No. 9
-1977

Prepared by the

* ERIC Clearinghouse
on Higher EFucation.
The George' Washington Unisersity
Washington, D.C. 20036

.

Published by / )
the American Association
for Higher Education -

One Dupont Circle Suite 780
Washingtén, D .. 20036 , N

-
. . 4
\
[ [ [ ,*
;l\ :\ *)_‘-\
- A
[ b *
* * .
“ v ’ .'\

[

-




i [ -
& - ‘
L) . 'y v Ce . - -
* H—— . < ' '
. N . .‘
. v .
. ‘,/- i - N Al
.
e . . .
3 M) Y
P i - <
4
. - « A
. L.
%
- "
. - ’ A N *
; ‘ e . . , .
.
4
.~ - *
. N .
- . ~
cT ; 2 v 1
[ ! ’ N
* 1]
. L -
.
= * . *
y
. v - . . ‘
- . - .
. A ~
. M »’
P . * . ’
v
-~ -
. v . !
v . .o ro- Lo o - ‘
. . i
; . . T : 4
. / \ ‘ ’ .
’ .
> L4 .
M . Al ,
» ‘ . . . " -
- . d Al
. . R
- v : 4
- . ) Y ,
. «
This publicatidn was prepared pwrsuant to a contract with the National Inststute
of Education, U. S Department’ of Hedlith, Fdiation and Welfare Contractors
undertaking such projects under govgrnment sponsorsinp are encouraged to express
- freely their judgment in professiopal and technical matters Puror to publication,
the manuscript was, submitted to the Amneéncan Association for Higher Education
. for critical review and determunation ol¥professional competence. This publication.’
has. met such standards Pownts of vew ‘or omnions do not, however, ‘necessarily
represent official views or opintons of either the American Association for Higher
Bducation or the National Istitute of Education ’
N\
3 Y . - - . hd .
\.1 " . « L

. . .




v

o -

Q

ERIC

PAruntext providea oy enic [l

s ) . b .
Already Published in the 1977 Series, ‘
/ & i r
" \

1 Federal Regulation and Higher Education — $3.50
Lauzs W. Bender -6
$. Institutional Goals and Student Cos[; —s550 - J
. George B. 1Vealhcrsb\' and Frederic Jacabs -
¢
$ Higher Educauon Opportumu A Decade of Progress — $4.50
Larry L Leshe

+

-
v

4. Quantitative Approaches (o Higher Education
Management — $3.50

G. Ben Lawrence and_Allap L. Sernce, Editors
. R 4

s . (2 .
5. Unifersity \dmissions i the 1970's — $3.50 .
© Carol Herrnstatlt Shulman ) . '
- i -
6. Alternative Tuition Systems — $3.50 .

Douglas . S.MacDonald .

-1

Graduate kducation i the 1970's — $3.50

Dawnid A Trzvett .

1Y
R Concepts of Career ahd (,eneraj Educauon — $3.50

Paul A. Olson
R P,

To subscribe to the complete series of 1977 repouts (10 issues), write to thy Publica-

tions Department, American Association for Higher Fducatioy, One Dupont Circle,
Suite 780, Wasinngton, D C 20036 The subseniption le for AAHE members 1s $20,
for nonmembers $30 Please add $100 for posfage and handling. Payment must

accompany all orders under §i5. '
. ,' :_ [ -
o .
. . » P .

o



. a N .

(A

1976 Reports Still Available T

« § "' * . N ’

rd . ]

., ’ .

_ 1. Implications of Fedcml:Educat'ion Policy, .
" Cliftont Conrad and Joseph Cosand . f
. T -Higher Education-and the Economy
Hans H. Jenny : ‘
A 3.”Academic Power 1n the United S;tates ) :
Burton R. Clark and Ted 1. K, Youn . -
- ¢ - t . Y

.o 4.'State Boards of Higher l;'_dué:;&ion . ) ~

+ Richard M- Millard - ; ~ '

# * -

o

5. Private Higher ;F.ducation and Public Funding ‘
- + Lowis T. Benezel ’ .

} .o p
' .

6. Enrollment Trends in Highér Education . W
. Carol Herrnstadt Shulman -
" ot ] ¢ -
. * -
’ 7. The Secialization Process in Higher Education * -
) * . Ann Kieffer Bragg © = .
B - ’ ’ '
’ . .
. 8. Faculty Development and Evaluation in Higher Education ‘
a r
+ . Albert B. Snuth .
. . ‘ ' .. :
9. Accreditation and Insututionad Eligibility . . >
David A Trnwett L
10. Student Rights. Decisionmaking, and the Law
i Terrence N. Tice . R
- " ~' - . ’ 4 [4
o ' . ~
. Y ‘ ! ' - °
. . . h . -
Copies of any of the ditles ‘lx‘.;ted above are available for $3 each. To order, arite
. A7) ZIG Publications Department, 4mencan Association for Higher Education, One
. Dupont Circle, Sutte” 780, Washington, D C 20036 Add $100 for postage and !
\/ . hagdlmg Pavment must accompany all orders‘ under $15 ,
» N o~ . . ‘
l" . s
\.1 . ; ) "~ - N . - ) ’ !
ERIC - .. S ¢ o S
) . ’ . 3




g l:'orew_ord

A

P
. . . -

The issue of, liapility has become increasilng}y importants in the
daily activities of governing boards and,administratez. As the higher .
i education institutidns have freed themselvss from the philosophy
i of in logco parentis,-they have had to assume a more delicate legal
role with their students. The student activism of the late sixties and -
. early seventies and the resulting court decisions made i€ all too clear .
that the leaders of an institution had to be véry careful about the
students’ constitutional rights or the courts’would not rule in their
favor no matter. how ' ‘educationally right” was their casé. How arxd ‘
* to what degree the Astuuuon_comrac}s with the students, through . s
- the” normal communication annels of catalogs, rule books, and
* course syllabi is also commg under closer court scrutiny due to the
v efforts of the consumer movement '

3 »

. T,xe federal government'’s mcreasmgly active role in so_g.aL reform

. has increased the liability of -higher education institutions and their .
administrative staft. Regulations concerning race,-sex, and age dis-
crimination, privacy of student records, and the righgs of .the
handieappedrhave made the daily decision-making of even the lowest-

. »  level administrator subject to the issue of institutional liability. The - -
mcreasmg number of institutions that operate under llective bar-
gaining agreenyents with their faculty and staff has added a further

i

L dimension to the prohlem.. . . . :

'y
-
-

. « Since the issue of lxabﬂlty touches every member of an m;muuon,

it is vitally important for everyone concerned to know something ,
about it. QueStions such as: What are the bases for legal liability? .
. - What are the areas where the is?"e of liability is most likely to be
concerned? Is there some form of protection against liability2 need
S to be addressed in a manner that can be understood by the layman.
' It is not ‘possible to address legal liabflity without using legal
., terms and legal concepts; howexr' tt is P.ossxble to liandle these teyms -
, and concepts so they have meahing to the nonlawyer. This was the
taskYof Robert M. ,Hendrickson, in assistant .professor of *higher edu-
cation at Montana State University, and Ronald ‘Scott Mangum of
. the Chicago law firm of Liss and Man&,um In their Research Report’
they have brought together the important legal theories and relevant
court decisions vo'that lay readers will have a better understanding

. '
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of the various lidbility issues and hgw thege should be considered in
the p€rformance of their job.

Threugh the use of this’nonograph and prudent e of legal coun-
sel, it should be ppysible for higher educatiyn institutions to mini-
mize the issue of legal liability. ’ AN ,

. , A
x . ’ Jonathan D. Fife ' P
: Director, ERIC «Clearinghouse.on -
Higher Education )

- D) s
«
4 -
4 v
L ’
. -
»
.~
. -
\ : :
-
-
» .
- . Fe
- ; .
f
. >
.
L
- f
N )
.
B
J \ ‘_
. 'y :
-~ A
\ ~-
- -
\
-
. '
\ . .
. t
. N »
-
-+
. ¢ N
N 3
¥ .
. A )
T, \ - <
. A . *
. - )
. <
»
* -
- .
{
.
“
]
.
I
\ 4
, - -
N \
’ . .
. C
- 3 .
. - I
' \1




=~ ' oy * b
‘Contents e v :
/ s N *
- Overview 1 . b . '
* . The Development of Charitable COrporahons 4
The Evolution of Charitable Corporations of )
Higher Education 4 | )

«  The Educational Corporation 8 o~ .7
Immunity Prerogatives 10 - -
State Action, 10 .
Summary 11 ~ : L -
The Traditional Basis of Legal Liatfility 12
Public Versus Private Institutions 12 -

. Types of Liability 12 « ’ °
T Conlusion 27 .
Liabllity for the New Torts -28 )
- Violations of Constitutional Rights 28 T
Employment and Promotion of Academlc Staff 29
. Admission Practices 32 v o (B

Other University Practices'Inv8lving Dlsmmm:mon 33
- Student -Related Liability 347

Faculty “Related Problems 36

Administrator and_Trustee Problems 37

Summary 38 ’ !

SomeForms of Protection 39 , .
Immunity from Suit 39.
Indemnification 46
Insurance/ 48

< Legal Courisel 50 .
Summary and Conclusions 51
Implications for the Legal Counsel 52

Institutional Implications 52 -

Conclusion 53 ’ -t

> Appendix 54
Delaware Corporation Law 54
New York Not-For-Profit Corporation Act 56

" Sibley Hospital Court Order - 57 T
Bibliography 60
Table of Cases 62
Statutes 63

)




.

.
~

-

v

E\.

Aruitoxt provided by Eic:

RIC

\
- . ‘ v -
A ' T N . -

9 N ’ q' . B ’

> ' - It . o 4
Overview N ﬁ .
” ¢
’ ) ‘ .

- ~

B

The. evolution of Amencan hlgher education has resulted in the
developmem of a hyhrid t)pe of institutional legal structure. Edu-
cational institutions, often referred to as charitable trusts, kave
some characteristics of a <orporation and some characteristics’ of a
trust. Because the public is the only class of perspns having'a bene-
ﬁcxal relationship to the directors, similar to ‘stockholders of a cor-

’ L 4

‘poration, the attorney general in most states is 1esponsible for polic-

ing the fidyciary relationship .between the governing board and its
qulnc beneficiaries in both public and ‘private sectors. ‘
The position of trustee-or director has evolved into- a position of

prominence m{the dife, of the educauonal institution. As boards have

assumed more dutied with segard to operating educatiohal institu-
tions, t’hey have. increased the poten}ial for liability claims against

them: Their actions are judged agamst a standard of care based onu

what the prudent man woyld do in similar clrcumstances acting'in
the*best interests of the institution. This definition of the ﬁdpcxar)’
rela(xonshlg of governing board members of educational msmuuons
comes from both trust and corporate law. .

. Trustees and diréctors must become familiar wlth traditional bases
of liability, as well as the so-called "new torts.”
‘to public.and private institutions of higher gducation in different

ways based on the nature of.the liability claim and on the applicable

1mmumty doctrine For example, constitutional claims may ndy be’

applied to private institutions -without a finding of state action. O
fhe. other hand, state institutions can be shieded {rom claims through
sovereign immunity, but responsibility may instgad be shifted to in-
dividuals. acting in their official éapacﬁy as trustees and administra-
tors. . s '

The two tradjtional categories of liai)}lity are civil ahd criminal.
Civil liability is further "divided into contract and tort liability.
.Contract liability claims will hinge on the nature of the contract, the
mdividual’s aut‘homy to énter into the contract, *the institution’s
aceeptance, either implied or written, of the authorized or unau-
thorized contract, and the institution’s status as a Ppublic or private
institution. Directors and trustees need to define their contracting
authority and to develop procfdures tndicating those in the organi-

zation who are authorized to\¢nter into contracts” on behalf of the

. .
.
a
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> . / y . .

* Liability is applied




oe

o~ |

ERIC

e
.

&

. L. ‘ "‘f
. . . ® %

- - L4

. - ,
institution. Legal counsel should be involved in the review of ‘con-
tracting procedures. ' \ © . ' :

Tore liability deals with civil wiongs as a’ result of which an in-¥
dividual "must be compens:!ted Governing board members of an
institution should be aware of three types of torts—mtenuonal um
intentional, and strict liabilitye Institutions and their agents have a
duty to act in a manner free of negligence. The standard against
which. neghgence is §udged is what a reasonabje man would do, in
similar circumstances. Torts mclude such wrongs as deprivation” ot
consutuuonal hghts, m]ur\\ to persons or property, 1mproper deci--
sion makmg or financial dealings and other- categories within the
fiduciary relaiionship between corporate trustees and their bene-
ficiaries. Siblcy Hospitel and Wood v. Strickland define the standard
“of -care trustees and directors must observe“while ' perfprmmg their
fiduciary duties. These cases are described in the body of: this re-
port, with additional information provided in the appendix.

, New torts have ev?lved in recent years as the Federal Govemment
has enacted laws regarding discrimination, affirmative action, pnvacy\
_rights, and others. Administrators and trustees shoq,ld review new
government regulations and current ‘umversny policy with legal
counsel to determine.steps necessary to bring the .institution imto

. gomphdnce Where regulations go bcyond the intent of the law an

) mfrmge-on' institutional autonomy, institutions,and their legal co
sel shoyld be prepared to .contest such regulauon in the 1nte;e{t of

'pﬂ)te ing institutional mttgnty

Criminal liability will result if actions taken aré ,m vielation of
the criminal code of the state. Generally, akions *that haim ,another -
person or deprive another #0f property may be in violation of the, .

—eriminal statutes of the state. Such actions'may also give rise to clyil
llablllty since they usually involve acts against an individual.

\ 50vere1gn immunity and charitable immunity may protett the m
stitution or its employees frem anms depending on the nature of
the immunify and the type of institution involved. The immunity
dactrings vary from state to state; consequently, there neceds to be de-
termined~for each institution the extén of the immunity and the im-
plications for its personnel. s 7 *

The institution can protect its persbnnel from ligbility in two ways.
One is threugh corporate indemnsfication. However, state laws regard-
ir{g indemnification need to be looked at and appropriate institu-

"tional policies developed. liability insurance may also be appro:
ptiate. ~ ' ‘

Finally, instigutions. must rely 6n\Legal counsel for advice Th all”




afeas .of potenual liability The msmuuon s attorney must help. ad— :
mlmsqators develop educational policies that do not supject the\x
stitution to undue liabulity' risk’ but tha& are .ll’so bt d.on -sguh
educanonal prmuples
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* - The Development of .- . .
Charitabie Corporations - @ S

.+ The character of higher education ‘today eould_be described as
besieged. ‘Financial -considerations Have resulted in cut-backs in pro-
;,  grams’and services, tenured faculty have been fired, and some gradu-
ate$ “are unahble to find’ jobs or realize career objcctives' through
« employment. At the same time higher education is still viewed as a
path of upward mobility and education holds a prominent position - -
in' our- society. All of these factors place demands on higher educa-
" tion. S : . . -
. " Such degands have been translated into liability claims agafhst .
trustees, directors, administrators, and faculty-of institutions of high-
. er education.” Just as it was in the aftermath of Dixon v. Alabawia! T
) ’in' the .1960’s, higher’ education is now concerned with' implications ..
*"to the institution and its board" that,result from this new wave of
litigation; and there is concern about how institutions ¢an protect
d{mrs:l\(esjheir boardsand their émployees from the expense of e
liability suits. The granting of'immunity to directors of charitble : "~
corporations is rapidly declining as an accepted ptactice in Maine, -
New Mexico and South Carolina, now the only states with full im-
aunity statutes (Prosser 13]9 p- 81). . . ' T,

- . The Hability of directors and trustees'ot charitable corporations

is a legal q fion of long standing. Yet most educators and mem-

bers of boards of’trustees of educational institutions and charisahle e
corporations- have ju’st'recéntly become concerned with the question

. - of liability as they pe{fq’rm their funct'ions,‘()nly in the past several .
- years have authors addressed the questi® of liability problems’in
‘higher education. This interest,in liability has.paralleled. an increas;
 ing 'number of law suits cendering on the issue. T
C This monograph will examine the, issie of legal.liability. of gov- »
' Terning board members and administratérs of higher educat

. . «charitable corporations in light of recent case law "afid will criticflly

review current publications, on the subject. , ~ . - Y, 4

b "

The Evolution of Chavitable Cor porations A . \‘ .

Pl ”
.of Higher Education . - R N ,
To understand cufrent liabillty issues :affecting . directors and

. - K
——

1161 F. Supp. 549 (ED.N.Y. 1958); 294"F“ 221 (1961); Cert. denied. %68 USS. :
‘930 (1961). ‘ . . . ] .

- -
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. boards of trustees.one must understand the evalution®of the typical
corporate structure for American institutions of higher education.«
o YA brief,hisx)rical’. sketch will provide knowledge of the evolving
" corporate fe's&)onsibilities now held. by governing board members.
« All of the¢ colonial colleges patterned themselves after European
e ¢ . . . . 4 ~
* - institutiops, ih- particular Oxfiord and Cambridge. (Hofstadter and
. N ‘ ~ ] ! ) .
Smith 1961, p.*2). Hofstadter and Smith (1961) noted, however, that
. in one importan ct the conditions in the New World prevented
‘the fep[fca”of the English college model. '
¢ . . the academic institutions in America ceased prattically from the
. very beginning to be a body of self-governing seholars 'and -fell under the
* -~ control  of nbn-resident laymep. The_' European universities had been ~
founded by groups of mature schgars; the American colleges were
foundéd by their comshunities; and since they did not soon. develop the
mature scholars - possessed from the beginning by their European
predecessors, buit “‘were staffed ipstead for generations mainly by young
. ‘and transient tutyrs, the community leaders were reluctant to drop their
' reins of control . . (p, 3). i oo
B h Y

-

/
The lay board of control became unrque to American highér educa-

tion and- is the dominant structure for institutional l'goverrglance in

o thetwentieth century in both public and private sectors.

-, Initially these boards did not hold the power they liave today, nor,

did they play a central role in the life of their institutions. Brubacker

and dey nete’ that ‘“the board lost touch with the day—tooday stafe.

of academic affairs,” necessitating the establishment of/an “immediate

Z  vcompitte#”’ to manage the institution (1958, p. 28). In an article
en'i “Enforcemenwof College Trustees’ Fiduciary Duties: Stu-
depts 'and the Problem.of Standihg”” Bérry and Buchwald (1974)

state: - .

* . § From the foregoing  overview of Higher education ghtil the end of the -
s " nineteenth century, titere emerges a clear pictute/of the social content
in which the law of university governance origigated. Its hallmark w
the virtual absegce of trustee discretion. Trustee§ were appointed, closely
. supervised, and.’removed by either religious /institutions or groups ‘of
donors and alumni. Furthermore, the very dOnative character of college
funding left only minimal oppo t or exercise of investment deci-
. sions. Limitéd in, possibilities #6r free action by both budgetary restric-
.tions ‘and religious ties, the Arustges served as little more than a titular
v s board presiding over the daily educational affaigs of the college (p. 9).

The founders ahq _original‘ donors kept lig]lt control on the assets
o of the institution. Berry and Buchwald (1974] outline three ethods
of early funding for colleges—"private charitable subscriptionh or

9 n

donation,”. “public lottery or subsidy,” which usually was used for

.

’
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the construction of buildings, and “the sale of perpetual scholarships
in which the donor could acquire.free education for himself and his
descendants by donating a certain amount” {p. 5) . All of these funds .
. were earmarked for specific purposes. In addition to control through
financial stricture, religiows contydl of these institutions also weak-
"ened the pewers of the lay directors. All of these, factors apphed
checks and balances to the powers held by directors of ,educational
institutions, reducing the need for supervision by lay society.© . *
The issue. of ®ontrol oé educational institutions not only was to
be a sxgmﬁcam issue in The infancy of our country, but also served
Jto define the laws regarding charitable corporations thyough the

Dammouth College case.2 That case invblved the issues of the validity
of the original charter, the nature of educational institutions in terms -
of public versus ‘private control, and the catagorization and definition °

of educational institutions within the law of corporation.? The court
not only recognized Dartmoutl’s charter as a biflding contract that
the ‘state must honor, thereby giving’ control to a private group of’
laymen organized as a'Board ?f Directors, but also charactenzed the
colleges of the day as “‘charitable ¢orporations” (Berry and Buchwpld
1974, p. 3). Chief Justice John } \Iarshall stated: o

‘ a

From the review of tﬂc charter, it appears thrat Dartmquth College is
an cleemosynary mmtuuon incorporated ifor the purpose of pespetuat:
ing the application of the bounty of ™Me donots. to the specified objects
of that bounty; that its trustees or goscrnors were originally named- by
the founders, and invested with the power of perpetuating themselves;
- that they are not public officers, nor ig it a civil institution, participating
in the administration ‘of govi\ment, but a charity, or a seminary of
4 education, incorporated for the' preservation of its property, and the °
péf’c!ﬁ‘al apphc wn of that propertysto the objects of its creation . . .
(Hofstadter and Smnh 1961, p. 216). . X
5 .

This case put control of private colle,g;s into the hands of a board
of directors for the charitablé corporatidns. With the evolution of
higher education, the board assumed more and more power and re-*
sponsibility, building on the precedent of' the Dartmouth College

case. At the same time the case differentiated and thereby fostered *

+ the establishment of a public sector of higher education under the

control of staté government. . .
The evolution of the corporate siructure and control of educa-

tional corporations is the result of environment and societal de-

v
14

28ee 17 US. (4 Wheat,) 518 (1819). '
3 See Brubacker and Rudy 1958, p. 31; Hofst.adtcr agd Smith 1961, p, 202, 213;
Berry and Buchwald 1974, p. 22 © ‘
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mands. Henry (1975, p.o‘152) believe's that “the cent-ral and more °

compelling feature -[of American higher education] has really been
continuous -adaptation.” The history of higher education in the
United States ‘continually reflects this premise. As original founders
and donors died, the governing boards began to assume the respon-
sibility of maintainige the goals, Ry pOses, arid financial stability of-
the colleges-(Berry Buchwald 1974, p. 11). At the same time so-

cially accgptable attitudes of religious tolerancg had thé ’effecf of

changing institutional objectives from .those that met_the needs of
a specific religious sect to those meeting the needs of the larger so-
ciety (Hofstadter and Smith 1961, p. 189). The growth/of public
institutions subsequent to the Darimgputh College case also_adversely

. affected sectarian influence (1961, p. 149). The decline of sectarian '

control of private colleges created a void effestively filled by the

board, thus increasing their responsibilities for thewéll-being of the '

institution (Berry and Buchwald. 1974, p. 11). L )
The, growth of the colleges and- the consequent increasevin finan-
cial demands put the board in greater control of the institution. Fhe
. demand for new financial resources resulted in ythe develquem of:
endowment funds, the earnings of which would provide operating
capital for the institution. Thes¢ funds by law were managed by the

boards, Endowment funds lessened the- depetdency on ear-marked

donations and other resourcés by biilding a permanent investment

* porgfolio (1974, p. 11). It is obviops that with this development.the

board took direct control of the monetary‘resources“ of private in-
- stitutions. ‘ . ] T -

In the modern university, trustg€s or directors exereise consider-
- able control. They are usually fesponsible for approving all con-
tracts, establishing short-- and /long-range budgets, gpproving ex-
_penditures’ for new facilities, #nd maintaining the goals, putposes,

and integrity of the institution. Tn’some of these duties tH® trustees -
act in cooperation with faculty and administration, but ultimately

_the board is held accountabje for the health and welfare of the in-.
stitution’ (generally, Brubacker and' Rudy 1958; Henry 19Z55)._

. The assumption of legal duties through the, evolution of our sys- -
. tem of higher education has moved*boards into, prominent and de-
manding positions -controlling the very life of their institutions.

Berry and Buchwald note: -

. - " ~

1 >
/ s  As is often the case with dramatic social -change, the declirie R'tif,rc:ligioul

sponwrship and the cseation of permanent endowment has generated ,a
dgnificant fegal problem—a unique. opportunity for sqlf-dealing on the,
part of mmee( . . [Tihere is now a considerable part‘of university en-
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dowment that stands outside the scope of informal donor’supervisiqn.
University funding now.-vests in the trustees awesome fin&ncial power
that may be exercised at their sole discretion. The mere existence of such
financial power creates a much grean® likehihood for trustee misconduct

= = -thun was present under {ormer extra-legal donor supervision (1974, p.
13). o

Certainly the changes outlined above had a significant effect on
resylting litigation in the liabflity area; however, other factors also
must be considered. Federal interest m higher education has been
increasing and new, fegulatory requirements have created new liabili-
ties (Aiken 1976, pp.-276-297).1 Also, as previously noted, the decline
"in immunity of charitable corporations has played some part. An-

other factor is the willingnéss of courts since the early 1960's to
. adjudicate cases involving higher education. Finally, affirmative ac-

tion, a scarcity of jobs, and due process requirements create situatigns
that have potentia] for liability suits. - ’

dhe basis for liability litigation is the nonperformance of func-’
tions that;fall within the legal 1equirements an institution must
fulfill 4n its relations with persons. To understand the'liability issue

- one must first have a knowledge of the comorate structure and the .

responsibilities imposed on directors.
The Educational Corporgtion ’ .
One way the [ounders of organizations could establish and protect
" their donated real property was to tablish a trust. Black defines
trust as “a right of property, real or\personal, held by ofne party
for the benefit of another.”. A trust is “[a] fiduciary relation with-
respect to pro . subjecting person (sic) by whom the property’is
held to ‘equitable duties to deal with the property for the benefit
. of another person. .”."” (1968, p. 1680). The trust is created when
the property is actially_transferred to the other party as trustee. The
trugtees “own and manage the assets and affairs of the enterprise for
the benefit (or use) of angther . . . individual, group or class” (Aiken
1976, -p. 167).. The fiduciary relationship requires the trustee to act
in,a careful manne}-,ard in good faith, subordinating his personal

- interests to those of the|beneficiaries of the trust (19 Ant. Jur. §1272).

’

-

4 The Aiken and Adam/Hall articles appeared in the Journal of (follege and

", University Law, and also were published bv the Association of American Colleges,

.
.
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copies of which were distributed fo member institutions of the Associatidn of
American Colleges, the Amencan Councl on Education, the Nauonal Association
of College and Univeisity Business Officers, the America ssociation pf State
Collegés and Universities, and the National Association of WMte Universities and
Land-Grant Colleges. Textual deferences are to the journal atations
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_The care taken must be that which a “normally prudent man” would
take under similar circumstances while giving his best judgment.

- Directors of corporations,*on the other hand, differ from trustees
in that their trust relationship is with the stockholders. Corporations.
as opposed to trusts, are Watutorily creat¢d legal entities that can
sue or be sued and can enter into binding contracts (Black-1968, p.
409). Directors’ responsibilities in corporations are quasi-fiduciary in
nature and are elaboraged in AMerican’ jurisprudence: “the entire
management [by the Directors) of corporate affairs is committed to
their charge upoh the trust and confidence that they will be cared
for and managed within the limits of powers conferred By law upon
the corporation and for the common benefit of the stockholders.

‘e

They are required to act in the utmost, of good faith and best judg- w

, ment . . . to exercise power . . . in the interest of the cogporation
. .. . not for their ewn personal interest.”” Stockholders of corpora-

tions or'specific beneficiaries of trusts can_bring suit for a breach ’

of these fiduciary duties. '
.« Educational corporatiéns do ‘not have stockholders ,nor do they
* have specific identifiable beneficiaries. Their beneficiaries are a num-
ber of groups such as students:, alumni, faculty, donors and the pub-
.~ dic at’ large. Therefore, educétipnal ‘iNmtit‘utions along with non-
profit charitable organizations have traditionally b&en classified as

“h e

e

charitable trusts. Black (1969) defines chatitable trusts as a trust -
7 having a class or the public as its beneficiaries and ¢haracterized by

the uncertai of identifying specific beneficiaries (pt 1680). Berry
- and .Buchwald {1974) talk about the “hybrid law of charitable trusts”
] and notg‘that both cerporate law and trust- principles are used by
oo states in drafting chraritable trust statiites. Tliey’further note: :
;e in daling chaciable tus yatres ey fy

- a-

i .: some s'late; adopted a doctrine of absolute-ownership allowing colleges

.7 wo-directly own HoRated funds:and apply them’ to any legitimate uniyer-
. “ -7 Tsity purpoge, Others enunciated’ 3 theory of trust” which honeted the
. donors' intgll above all other (_;onsideralions. A third view was the doctrine
' of donor’s intent which _treated the college ,as owner or trustee ‘depend-
. C . _ ing on the circumstances of ech‘cas‘e (p. 16y : , .
E4
. y e

Under any ol these theoriés, the*state attorney gtrierq& was viewed
-/ - ‘as the®protector of the public in maintaining the’directof.or trustees
’ fiduciary relationship,in the absence of a spedific-bereficiary who could
! originate a suit'fqr breach of duty (1974, p. 1§). The srate attorney
general, as an elected official, it was. thought, could effectively rep-

» %' resent.the interests of the government aad, therefore, the public in
- [4 . S ? e
- protecting the charigable trust from breach of duty by the trustees.
. ‘ .“;_' ) ' N \ 9
! . , -
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N Charitable " trdsts define- private mstltuuons but pubhc educa-
' txonal corporations are agents of state government organized to ful-
fill educational purposes. Dlrectors with dugies similar to those de-’
L. - .. scribed in charitable trusts ave established to form a corporate en-
tity and msula'educauonal institutions from “excessive polmcal
mtervermom These corporate directors afe responsible to state” gov;
‘ernment’ for the. performance of their duties (Wheeler 1976, p. 212'

) A}
~ . a

' Immumty Prerogatwes

. poratlon we must briefly touch on the toplc of 1mmumty, a subject
‘that will be analyzed in detail later. Immunity is based on the can-
cept of sovereign-immunity, or “the kmg can do no wrong.” It wis
postulated that since the government 15 the people it wOuld be wrong
to allow the people oo sue themselves (Prosser 1971 !,lSl)vProsser
states: ' . . . ./*' ’ ‘e ) ‘. ' . o

Y .
- . ) . v

An: iml'numty ¢ avoids habi.hty in 1ort under all cnrcurhstances wfﬂmr\ ".

the Jlindits of the intmunity itself; it is conferred, not because of par-.

! . ticular. facts, but Begause of the st;lutes or' poSition of the fajored de-, - "
. fendant,and it does not dcny the test; bﬂt the resultm& habmty qdrr,

’ §131, p. 970) . I - ’

L)
~ ] e ‘s e s
LR * ; .“ 4.,6‘?

-
z

V . ment to the US.' Consututron whrch prevents private, cnrzens frqm ‘
- filing suit in federal court against state governmients.; Sings state in-
sutuuons are agerts of state governmehts, they tome .ulir 1t§ im- °

\ munity privilege ' (1971, p.. B) Prlvate charitable corpdr‘auons re-

¢ . ceived rmmumty in the past. by state statute It was reasoned that” to-

e sub]ea charrtable corporatiens ,to . xab"hty suits “wodld -injure the -

i <harity whose' purpose was the pubhc" good (Prodser 1955, $109,, p.
. #. . 785)" However, asshall be shown in later drscuss;oq, bOth immuynities
have prov?d to be surmohmable vt ‘ . S
. . o . . .. ..
"State Action et .- . . .‘q"'}m -
L .Many educators d6 not unglerstand the- distinction betweéuﬁmbllc

"versus private institutions in relation to the Us. ‘Constitution, anwl
edge regatding’ the’ state-action doctrine ‘is necessary to urtderstand
the liability issue, since some of the “new torts” involve consntuuonal :
protection (Aiken 1976, p. 163). Public mstrtutrohs are agents of
state government and, therel‘ore, shaege “the state’s responsibility to

« protect those rights gnparameed to citizens under the 14th amend- T
ment’ (Hendrrckspn and Mangum 1976 P, ). Prrvate mstrtuuons are .

, -

: . A o
. ‘ . 2 ¢ .
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. Before leaving the topic of t-he modern nonpreﬁt edicational cor- - -

. ’ lmrqumty is granted to state governments through the llth'amend- “
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not, responsible’ for the same level of protgction as states or their
agencies unless i can be shown that they. are acting as agents of the -:
state or involved in “state action.” The state- action doctrine is used’
to analyze whether an 1merdepen~dcm relattonsh:p -of slgmﬁcam
propomon exists between the state and ‘the grivate corporation, thus'
niaking it an igent f state government. A %dmg of state action in
private corporations has tradmonafly been elusive. Howevae€~ a re-
cent decision, Jackson v. The Statler Equndation}® found state actioh
based on the existencé of ‘tax-exempt status. Such a finding gogs™
counter to other state-action cases and, therefore, will probably not
develop. into a new precedent in the state-action area (Hendrickson .
‘and Mangum 1975, p. 628). There‘are many unsettled legal issues
in the muddied waters of state action; it is sufficient to say that pri-
vate msmuuons are; not held to the same level of protection of con-
stitutional rxghts in . their - relationships with- faculty, students, and
the public as are state insfitutions. Their requirements are slgmﬁ
- candy than public ‘ins§jtutions.® This point should be kept in
". ‘mind when evaluating llabll y issues that involve consutuuonal pro-
tectlons . .

" Summary : ) -
The evolution of- Ameucan hlgher education has resylted in the
development of a hybrid type of ¢orporate su‘ucture that continues -
to evolve. It also has moved directois™ of edudational corporations
inte positionis of prominence in the life of the institution. As boards
assumed more of the duties legally within their grasp, they hcxghta
' 5 “ened the potentiaPforTiability claims. They would be judged against ~ .
" a standard of care based on what the prudent mant would do in
. similar. arcumstances acting jn the best interests of the institution.
This definition of the fidutiary- relationship comes from trist law;
- however, as we have seen, educational corporations fake principles
/ from several.areas of the law governing organizations. It.would be
wrong for the reader to categorize educational corporations s a cor-
poration, a trust,”or an agency in terms of directors’ dyties. The law
ré@newed below will show that educatiohal corporations contain
« principles and: charactcnsgcs of each of these areas.

ey

' - -
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-

-
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5496 F 2d, 628 (2nd Cir. 1974). . )
68ce Hendrickson 1972; Hendrickson 1973; Mgmgum and Henirickm 1975;
Mangum and Hendrickson 1975a.
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-The Traditional Basis .- ' .
. of Legal Liability . : ;
Public Versug Private Institufigns ’

v

Legal liability may differ between public and* private institutions.
Public -institutions, that s institutions created *and managed by a
state or county or an agency thereof, inay be able to avoid certain

" types of liability by relying or “the doctrine of sovercign immunity?

At the same umé’ however, this doctrine may serve only to shift
liability fromgadmiinistrators and trustees acting in their official
capacities to i)se persons acting as, individuals. Mareover, -public’
institutjons are required to provide to individuals the rights guar-
dgteed by the United* States Constitution; this requirement may

. sérve to limit some !nfeas of liability in public msmuuons On the
. other hand, private institutions age generally not protected by- any -

theory of 1mmunﬁy The chamable immunigy once ‘afforded to pri-
Vate‘ educational - mstmmom is almost nonexistent today Private
msmuuons also are general}y not requxred to provide the same con-

stitutiona ‘protections ‘required of, pubhc ms‘muuons unless the

pnvate entity” is deemed to bé an agent, of the state through the
“state action” doctrine (see Mangum.and Hendrickson 1975)7 .
While' the distinction between public and private msmuuons; al-
fects the Jlegal theor,les and liabilities imposed on (rustees apd ad-
ministrators of hxgher ‘edugational jnstitutions, this chapter will deal
with basic rategories of liability, and ¥ill discuss, where appropriate,
how. the habxlmes differ between public and private institutions. ,

B . -

Types of Llablllly )

' “anbxlny is defined in Black’s Law Digtionary. (third ed.,. 1933)
as "the state “of being bound -or obligated in law or justice fo do,
pay, or make-good something.” Our concern here is the way in which
oné may become “bound.eor obligated” to d6, pay, or make good
some thing. Llabxhty may be generally “divided into two broad cate-
gories: civil Liability and criminal habxlny

.

Civil Liability—Civil chablllty is (hvxded into contract habxlxty and
tort liability, . ,

N
(a) Contract Liability
Contyact liabiljty arises put of .an obligation voluntarily under-

768 M. Bar Journal, p. 628, July 1975. ‘ .
12 -
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« . taken, to do or refrain from do"m.g something” A-eontract has been
' 'deﬁned as a promise or set ot pramises. for the breach -of which-the )
law gives a remedy or for the performance of :}v?)fh,{he law recog-
nizes as a duty (Restatemem Contracty, §1). The¢ courts have tradi:
tionally treated the 1elauonshlp between student and school as a
contractual relationship (Axken 1976, p. 284). Because of judicial®. *
recognition of this contractual relationship, and because of the multi-
plicity of express and implied obligations entered into by a cotlege™
* or university, it is important to understand, what constitutes a “bind-
ing contract and how contracts affect the possibilities for personal
liability of trustees or administrators.
Contracts may be written or oral, eXpress or implied. A contract
- is express when the parties to the contract have stated all the con-
tract terms either grally or.in writing. .An implied contract arises
when some or all of the contract terms are not stated and must be -
implied from the conduct of the parties. For example, where one
party -performs services at anothér's request, and there 1s nQ express
agreement as to compensation for the services, a promxse to pay fer
the reasonable value of the services rendered is implied (17 Am. Jur.
5 2d Contracts §1-4). .

In ordewto have a binding contract, six elements must be prescnt
First, [he parties to the contract must havg the capacity to ‘enter into ’
the contract. For an individual this generally means that he or she
is mentally competent and is’ the requisite age to enter into a con-
tract: For a corporation or institutions the subject matter of the con-4
tract must be within the authority of the institution to enter into.

. The institution’s authority is generally found in its charter, articles
of incorporation, or statute which created it. Second, every contract
*must be based upon an offer. The offer may be express, such a$ an -
. institutional bulletin that offers certain courses to students who qualnfy
» and pay for the courses, or it may be implied, such as the 1mplned
offer to award a dlplomd or degree.to students who complete the
necessary cousses. Third, a contract offer must be accepted An offer
may be accepted by a promise (express) or performance (1mplled) _
An express acceptance would be a student signing his enroliment
»  application; which specifically states that the student will pay for all
" “instruction given to lhim by the institution. Acceptance may be im-

B plied when the person accepting the offer begins performancé under
the contract without,signing or expressly agcepting the offer. N

Fourth, the offer and acceptance, must be mutual, or, in other*

<« words, there must be a “ieeting of the minds” as to the terms and

. conditiens of the conl't. Again, the termy of the contract may be’

~
»
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-, stated, such as a specific date for payment for services rendered, or”
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implied, such as the implication that services rendered will be paid
for within a reasonable time. FiftH, there must be performance under
the mutually offered and accepted terms of the contract in—erder for
one or both parties to bé bound by the contract. For example, in
order for a contractor # recover payment under a contract with an
institution, .he must have performed his obrgm&:? the con-
tracts Finally, in order to be binding, a contract must be entered
into for a legal purpose. A contract for gambling in a state where
gambling is illegal will not be enforced by the courts of that state.
As stated above, a contract may be written, but an oral offer and
oral acceptance can also create a binding contract obligation. Fur-
ther, if the contract is w ten, it may be comprised of ;one piece of
paper signed by both paﬁs to the contract, or it may be compnsed
of several pieces of paper,- each defining some term of the contract.

The enfollment contract between a student and an institution gen-

erally is comprised, on the one side, of one or more bulletins pub-
lished by institution and given to the'student to induce him to
enroll, and,. on the other side, by the enrollment application signed
by the student "“The basic “dontract might be Supplemented each
semester by a course catalog offering specific courses and the stu-
dent’ rollment in each course Room-and-board agreements, un-
derta!Zé to pay laboratory fees, and library- fines.may all add terms
and condmons to the contract between school and student.?

Generally,- only those persons whé are express parues to a con-
tract, or the persons for whom they are expressly acting, are bound
by the terms of the contract and rfiay enforce any breach of con:
tract. However, if the contract contains promises th&benleﬁt a third
person, the “third party beneficiary” may sue to entdrce the agree-
ment. It has been argued, for example, that the federal tax exemp:
tion granted to a hospital as a “charitable” institution benefits in-
dxgent members of the public and gives the indigents the right to
sie a hospital to provxde free hospital"services to them (Simon v.
Eastern Ky. Welfare Rights Assoc., 96 S. Ct." 1917, vacafing and
remanding CtA.D.C. 505 F. 2d 1279 (1975)) R

The general rule is that trustees or officers, acting within their
authority to contract, will not bg held personally liable for the
failure of the instittition to perform its obligations under a contract
(Aiken 1976, p. 281). Aiken pomts ouﬁ%ther that

8 People ex rel. Tinkoff v. North{ve:tem JUruuersity, 83 11l App. 224, cert den
335 U.S. 829 (1949); Steinberg v. -Chicago Medical School, 854 N.E. 2d 586 (1976).
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“ " This is true in cases in which the same ‘institutional officer or agent
who made- congrac®*for the institution -subsequently is responsible,
through his act or neglect! for the “institution's failure to perform its
part_of_the agreement. In terms of legal responsibility for breach of con-

¥ tract, it is the institution which must respond, not the mdlyldual (p. 281) +
[ 3

) The 'key conéepts in discussing persbnal liabilfty \Qf trustees and
‘e " administrators for institutional contracts is whether the contracts
Ny were entered into by the truStee or administrator in his official
‘ capacity for the institution, and whether the trusteé or administra-
tor had the authority, actual or apparent, to enter into the agree-
mient on behalf of the institution. If the trustée or administrator en-
tered into a contfact as an individual to personally bénefit from the
agreement, ‘and the individuaFs status in enteripg into the contract
. is’ clear to the other contracting party, then it is clear that the -iti-
dividual is personally responsxble for ‘the obhgauons to be per-
formed under the agreement. "To protect a trustee or administrator
from the implication that the contract is personal, to him, the con-
tract should, by its terms, state that it is between Institution X and
- Contractor Y, and should be signed “Institution X by John’ Doe,
President.” o
The second issue to be resolved, befo:e personal liability can be
Woided is whether or ot the trustee "or alministrator was acting
within the scope of his authority. A-well considered institutional .
contract will be entered into only after the governing board of the
»-/,/’ institution has authorized the tgansaction and HKas authorized an
’ officer -of the institution to efecuté a contragt on its behalf. In that
case, the officer who executes the contract .will have actual authority
to gign the contract ‘document.” In - other instances, an officer or
trustee will be granted general authority to enter into a type of con-
tract; for example, a business manager may, by governing board
resolution, be authorized to sign leases on behalf of the institution.

" Finally, a trustee or officer may have “apparent authorny to enter
into a contrac at w1ll bind the institution. An example of ap-
parent authority might be an institutional .treasurer who would have
apparent authority to sign checks for the institution; that is, it would
appear 1o a person conducting businels in a reasonable ‘manner that
a treasurer's duties would include signing checks on Behalf of the
institution. A trustee or administrator may gain apparent authority
by entering into an unauthorized transaction, which would appear

, to an outdider to be within' the scope of the officer’s authority, and
by having the institution proceed to honor the transaction, thereby
apparently confirming the officer’s authority. If, in our example, the

5 .
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. a

treasurer signed a check insan amount that exceeded his authorized

limit, and the institution honoredtthe check, the person to whom
. the check was issued would have reason to believe that the treasurer

was authorized to sign checks in the_amount of the honored check.
Even though through apparent authorlty the institution and not the,
officer is liable to the oher contragting party to the agreement the

institution may have recourse against the officer for’ exceeding his -

authority and iinproperly binding 1t to an agreement into which it
may not -have w:shed to enter. .

The liability of a trustee or administrator who enters into a con-
tract that is clearly beyond the scope of his authority differs between
public and private institutions. Generally, an agent ,who exceeds
his authority, and thereby falls to_bind his institution, is personally
bound on %he ugreement, and that is the case'wrth agents of a pri-
vate institution. On the othér hand, .trustees ‘and administrators of
a public institution have a gualified “good faith”.defense. to actions
beyond the scope of their authority. The authority of public institu-
tion admlmstrators generally derives from statutes creating the in- *
stitution, and therefore this authority is. presumably known to all.
If a publlc institution administrator believes in godd faith that he
fs ‘ac g within the scope of his statutory authority, he will not be
hel®™iable for his act. The rationale behind this limited protection
is that a.public official should not be.afraid to act because of shift-
ing court mterpret’attons of public statutes tlrat convey his authority.
This protection may have been further limited by the decision of
the U.S. Supreme Court in Wood v. Strickland, discussed below in
the chapter entitled “Some New Fornis of Protection.”

(b) Tort Liabulity
“A-tort is broadly defined as any civil wrong that does not arise

out of contractual liability. More specifically, “‘tort” is a term apphed ’
to a miscellaneous and moreNor less unconnected group of &vil

wrongs, other than breach of contiact, for which a court will afford
4 remedy in the form of an action for damages. The law of torts is
thus concerned with the compensation of tosses suffered by private
individuals in their legally protected interests through the conduct
of others that is socially unreasonable. Fer example,,a persopal in-
jury such as might be sufferedin an automobile accident coquive
rise to a law suit in tort by the injured person. .Torts.are divided

-into three categories: intentional, unintentional, and strict liability.

The basis of liability for tortious conduct is the existence of a
legally protected right and a legally enforceable duty (74 Am Jur

.
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* N Torts !8) In other words for a person to be liable in tort, he
must, by his action or inaction, violat¢ & right another person has;
e mast perform, or fail to perform, a duq that he vwes to the
_other pewon; and his vipjation of that right must cause damage to
* the qt.her party. Cemmon law recognized the primary ngh: of in-
dlvnduals not to be harmed or, injured. That right flows naturally
& from the duty not 1o cause ‘harm. Another maxim of the law of torts
is that whenever the law gives a right, it also gives a remedy for" in-
. vasion thereof (74 Amr Jur 2d Torts §8).. . )
. A general rule.of the law of torts is, that there exists a duty to
avoid causing harm ,or injury to another. The degree of care to be
exercised in observmg that duty varies with each situation and withg
. .the particular legal nght of the injured party wha is protected.
Until the mneteemh century, a person whose actions ‘caused in-
jury ‘to another was held 1esponsible to the injured, personi simply
becatise he -acfed* (74 Am Jur 2d Torts §14). The duty of .care was
therefore absolute, and resulted in strict liability. Today strict Habil-
ity is reserved for those occupations, or situations. that are so in-
herently dangerous. that pocial” policy requires the person acting in
those. situations t6 pay for any resulting damage. An examplé of
situations in. whlcll -strict liability has been imposed are blasting and
demolltlon_wa;ﬁgitles, manufacture of explosives, and crop dusting.
The most comman aPphgauon of strict llabnht)ﬁoday is in prod
liability cases, where “the manufacturer of a product mtended?)r
public use or consumption may be strictly liable for any inherent
Adefect in the product. -
" Another type of duty that'may be imposed is a duty created by
statute. An example of a statutorily created duty is the right-of-way -
statutes enacted to eontrol the flow of traffic. In the absence of such
_*_.stagutes, a driver wpuld only be required w act Teasonably to avoid -
harm or injury to drivers tmvelmg on cross streets or to pedestrians. ’
Staﬁnes that proscribe: that pedesmam at crosswalks or drivers ap-
proachmg intersections from the right have the' nghtof«way estab-
lish a duty to yield which, if violated, and injury, results, w1ll
créate a cause of action®in torf.
The :most common duty imposed by the common law of torts is
" thé duty to act in a manner free of egligence. Negligence is the
“failure to act in a “'reasonable” manner to avoid harm or injuty to
others. A person acts in a reasonable manner when he does what (J
reasonable man would do, or does not do what a reasonable man
would not do sinder [he circumstances. No intent to do harm is
necessary to find liability for negligent actions. Negligence and the

»
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“reasonable man” theories age among the most elusive dogtrines of

modern law. The circumistapces dictate what type of reasonable man

is required. A’ univlsity trustee who is on the finance committee of

,the ‘board. of truttees of a whiversity is charged with acting as a

“reasonable trust’c;e" when hancﬁiné financial, -affairs.. The same . .

trustee, acting as president “of his construction firm, i¢" required to -
act as_a reasonable contractor in providing safeguards at a construc-

tion site. ‘When he is driving t0' the movies with his family, the
: triistee is required to drive as a “reasgnable Qriver and exercise the
& e of a “reasonable father” toward his family. A.P. Herbert has -
\;naulmorously defined the reasonable min as qne who .

| . .

. . b‘: o ) ) ) ’ o s 2 o~ ‘
invariably looks where he is going, and is"careful to examine the immed ,
. . ate foreground before he executes a leap or a bound; who neither star™ , | ’
gazes nor is lost in meditauon when approaching trap-doors orthe margin
of a docwwho records 1n evers case upon the counterfoils of chéques %
such ample details as arc desirables. . . who never mounts a moving ¢
omnibus al}:l does not alight “from any car while the train is in motion; .
who {investigates exhaustively the bona fides of every mendicant before v
. distributing glms, and will inform himself of the history and habits of. ’

N dog before administering a caress; who believes né gossip, nor repeats :
it, without firm basis fer believing it to be true; who never drives his
- “ ball till those in front of him have definitely vacated the putting green

oo whigh is his own objective; who never fram one vcar's end to the other
makéds an excessiye ‘demand upon his wife. his neighbors, his servants,
. his ox, or his ass; who_in‘the way of busingss Jooks only for that narrow .

mawin of profit which twelve men such as himsell would reckon td be
“fair,” and contemplates his fellow merchants, their agents, and their goods,
with that degree of suspicion and distrust which the law deems admirable;
X who never swears, gambles, or loses his temper, who uses nothipg except . B
. ' in moderafion, and even whife he flogs his child is meditating~only on
" the golden mean. Devoid; in short, f any human weakness, with not ohe
single saving vice, sans prejudice, procrastination, ill-nature, avarice, and
. absence of mind, as careful for his own safety as he is for that of others, )
this excellent but odious creature stands like a monument in our Courts
of Justice, vainly appealing to his fellow citizens to order their lives after C
his own example (in McNamara 1967). :
> o LN
" Another means of asfessing reasonable conduct is to ascertain the ¢
= . . o~ - . . ! R
standard of care to be exdrcised in a particular situation. Because |, * 3
of the development of mpst educational institutions in this coeuntry *
from the English concept of charitable trusts, members of the gov-
erning boards of those institutions arg often referred to as “trustees.” ot
However, most educational institutions are' corporations and the
governing board members are, in fact, directors of nonprofit chari- :
table corporations. The confusion between, the status of governing !
‘fgard fmembers has created confusion in the standard of care. to be |
applied ® their actions. Trustees are held, to a higher degree of care
. ’ - R . )

- .
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than are corperate directors. A trustee is liable for his simple egli-
_gence, while 4 corporate director is not liable for ldss unless he has

" commitiéd gross or willful negligence (76 Am Jur 2d Trusts $314).
Thefe has been a paucity of cases dealing with the liability of non- -
profit corporate board members, especially in their fiduciary roles,
and the standard of care is therefore unclear. The confusion is com-
pounded by the fact that some educational institutions may, in faet,
be trusts under local law, and their governing board membYers may
therefore be trustees in the technical sense.

A recent”federal court decision has giver, some guidance to the
applicable standard of care.- The' “Sibley Hospital® case will be
discussed in detail below under the topic of ﬁdugiary torts, but its
holding with regard to standard of care is informative. The court
pointed out that"in financial affairs trustees hatve an affirmative qaty
o maximize “trust income by prudent investment and that they_can-
not delegate that duty even to' a committee of fellow trustees. Cor-
porate directors, on the other hand, may delegate their investment
fenctigns to other directors, corporate officers, and even outsiders
as long as' the directors ‘maintain general supervision over the ac-
tions’ of their 'ddﬁtes. The court noted that corporate directors
are responsible for a broad range of management decisions, while
trustees are generally charged only with.the management of funds.
Trustees, therefore, can presumptively devote more of their time
to their single functions and should be charged 'with a high degree

" of, care in fulfilling that function. On balange, the court found that
as far 4s financjal and fiduciary matters are concerned governing
board members. of charitable, nonprofit corpbrations are held to the
same general degreé of care as directors of business corporations.

The third element in assessing tort liability is that an injury must
‘occur. A mere violation of a protected’ right will not give rise -.to a
ort unless actual )damage results. A failure to Vield the statutorily
imposed right-of-way may be an offense against the state, but unless
it resultg in an aceident where the driver who has the ‘right-of-way
is dama‘@ or injlired, no tort will result. Evea il an injury dogs
xesult “;{ must be the'proximate cause of tlhie breach of duty owed to

the irf*i d party. For example, the owner of a building may fai} t

exercisé reasdhable care in fencing an excavation’ in the buildigg.

However, if A is injured fafng into the excavation because B shoved

A toward the hole, it~ may be, held that the injury resulted proxi- *

mately from B’s acts not frqm Ehe owner’s failurc to fence the area,

4

Y Sterh v. Lucy Webb Hayes Training School for Deaconésses and Missionaries,
381 F. Supp. 1008 (D.p.C. 1974).

ae
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. (c) Types of Tort Liabulity B -

(1) General—Tort liability may be divided into injury to the per-*
son, injury to property, and injury fo intangible rights. Injury to the
person, or physical injury, is easily comprehended. Tt may arise ot
of a criminal act, such as assaff® and battery, or injury may be
caused accidentally, as in a trafhc collision. In any case, the general

. principles of tort liability apply to desermine if the injured part
may recover from the persoq causing the injury. Property damag
, may similarly cause observable physical imjury to property, such as \
< collision with an automobile.’ It may also take the form of an in-
vasion or deprivation of property rights. Trespassing on property
“may cguse damage to the property owner through his inability to
use the property while it is occupied by the trespasser. Fhe owner
may be able to sue the trespasser for the rental value of the prop-
" erty. In the same manner, a lien improperly filed against praperty
. may depri've the owner of the ability to sell the propérty andegmay
give rise to a tort action for damages. .

(2) Supervisory "Torts—This category of torts relates to the re-
sponsibilities and liabilities of divectors and trustees to Administer
‘an educational instituffon. Supervisory torts are thdse wrongs that
are not committed in a nal or physical sense by a director of .

«. trustee but which arise o of the director or trustee's responsibility \
_to supervise the employegs, property, and operation of the instity- \
tion. This group of torts g includes wrongs to the intangible rights

of an individual. In this category, Aiken (1976) includes “inten-

tional” torts such as “assault and battery, libel and slander (defama-

- tion), falsgTarrest and imprisonmggt, malicious pi1osecution, abuse of

process and infliction of emotional distress” (p. 137). Aiken follows

Professor Sam B. ,Qotg'b,s's classificatiori of these *“affronts to the

‘dignatory personality’ of ilre victim” as “dignatory torts,” a classific-

cation under which is also grouped the various civil rights violations

discussed in the next chapter. T I

Supervisory duties require dilectors and trustees to pay 1easonable
attention to the management of the institution, to”use reasonable
care in, selecting faculty and staff émployees,'and to use reasonable
care in the cbnstruction and maintenance of the institution’s physi-

.cal plant. Supervisory duties, as defined in “(is monograph, are owed ;
' to specific individufls who are injured or damaged on institutional

property or by institutional employees. Supervisory duties are dis- N

tinguished from fiduciary duties that are owed to a broad, indefinite

. class of‘past, present, and potential beneficiaries of an institution’s

bounty.

-
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Supervisory torts’ occur when a director, trustee, or an entire board -
fail in their responsibility to properly govern institutional affairs.
For example, in the case of Gamble Vanderbilt Unwersity, 138
Tenn. 616 (1918), members of {heﬂ'ate rnstitution’s board were -

~ - held personally liable where a student was injuted in an elevator

fall in a university building. The court found that_the executive

members_actually knew that ghe elevator was®in an qpsafe condition '

and were negligent in allowing it to be operated’ At least one com-

mentator believes the fact that the _private institution was immune

under the state law of chaiitable 1mm.umty, and therefore not liable . |

. for damages jtself, impelled the court’to hold the boal‘d members

personally liable (Porth\1973 p. 85). In another case, the managers o

of ,a private normal school, were held personally responsible for

- maintaining% nuisance that polluted an adjoining landowner’s water

supply even though the managets did not purposely commit the -

wrong (Love v. Nashuille Agricultural @hd Normal Institute, 146

Tenn. 550 (1921)). The Love case involved an area of tfaditional,

strict ha‘blllty. ‘but directors and administrators have been held liable

. for tortious conduct of employe&s or mjury on nstitutional property

because they “should have known” of the danger to thesother.

It is apparent that no general rule pertammg 10 supervisory torts P
may be formulated. “The best guidancesayailable to trustees and .
directors in this area of llabrlny is to remaim as fully informed and o~
alert as reasonably possiblé when' .managing institutional affairs.

T 3 Fiduciary Tons—Another cJass of wrongs that are compre-
hended by the term “tort” is ‘the action of directors and trustees
in* their capacities as managers of msmuuonal funds and assets.

‘ chary torts are distinguished from supetvrsory forts- in that a

g is dorie by the management of corporaté assets rather than
through harm to a specific individual. The plaintiff in these cases
is the public at large, represented either by an individual suing in

a “class action,” or by the attorney general as represenPauve of the . :
pcople of a state. . .
Members of the goverping board of an msmuuon’ whether they

are called direttors or/{-l rustees, share a fiduciary responsibility for
‘ the assets of the institution. The standard of fiduciary care of these'

governing board members will be discussed in detail below; the

: general responsibilities of directors and trustees is akin to the re-

, sponsibilities of directors of.a-business corporation, and will be dis-

cussed here. “The directors and officers of a corporatign in charge

.~ of its management are, in the performance ofgheir official duties,

under obligations of trust and confidence to t%}rporation or its ‘

ERIC 3
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stockholders- and- must act in good faith and for the interésts of the
. .corporation or its stockholders, wi® due care and diligence, and
« within lh:;eqmleir authority” (19 Am. Jur. 2d Corpo)rations‘
" If the “general public” were substituted for “stockhold s
" in the quotation, it .would apglyrfully to institutional tfustees or
. directors in the performance of their official duties. While th‘gen’- v
eral rule is easy to enunciate, the fixing of responsibility turns on.
the facts of each®case. ] o
Generally, the management responsibilities, Of. directors fall into
three  categories: diligence, the duty to affirmatively manage the
.coarporation; prudence, the duty ‘to make informed deci§i0h§ with
regard to corporate management! and loyalty, the duty to avoid,
profiting personally from corporate transictions. The~duty to af-
firmatively manage the corporation simply involves‘thewesponsibi\lity -
_@ot to undertake a director’s job and’ then fail to perform it. Direc-
tors. of -business corporations are generally charged by statute with
the responsibility of managing ‘corporate affairs. Failure to diligently,
partake in corporate management decisions will subject a director
to liability for losses of corporate assets due to mismanagement.

A corollary to the duty to actively mariage the corporation’s af-
faivs is the duty to make informéd decisions in the course of that
management. Directors are expected to act prudently,, with reason-
able intelligence, and exercise ordinary skill in their management
duties (19 Am Jur 2d §1278). Directors are not excused from liability
due to_ignorance if they had a duty to obtain facts before actin&
Once . facts are-obtained and judgment is exercised “with reason-
able care and diligence and in good faith, directors are not liable
from resulting losses to the corporation (19 Am Jur 84 Corporations
§1279% Only if directors are grossly fegligent in performing their A
duties will they be held personafly responsible for loss. In addition,
.directoys -may delegate their responsibilities to managethe corpora-
tion. For example, an institution’s board of dilectors may delegate
its responsibility to oversee the smanagement of endowment funds
to a professional investmenf advisor. Here again, the advisor amust
be selected, with reasonable care, and the directors have the respon--
sibility to remain r)easonably informed of the investment advisor's
actions. Some institutional attorneys feel, however, that the.réspon-
sibility to manage institutional fuqu can never be fully delegated,
and the ‘board should a'lways retain the¢ power to rethove ‘an in-
vestment Mvisor if the board feels the advisor is not performing
prop;;ly. This feeling, may conte from a confusion of the “trustee”
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s!anda.td ot (.arc, with the corporate dxrector standard normally
", applied.” :
. Fmally, a director may profit pexSonally from his official posi:
. - tion. Since he is a ﬁducnary e can.nm serve two masters; that is, he
canngct loyally serve the’ msmuuon while workiitg for a competmg
igterést or for his own perso al proﬁt L, : N
The attorney general of the Siate of *Michigan Has issued several
opinions illustrative of the issie of.conflict of interest. “Excerpts. from
three of those opinions hold’ thaf._ .

~ e . ‘
. —~ .
. @ /
. An officer or member of a governing board of a state uw.nuubn of hlghér
. education who simultaneoully serves as an oﬁncer ar diregtor of a private
0! tion domg busingss with thatansutution 1s involve a substantial
N conflict of interest contsary to law (Opnmon No. 4587, September 25, 1967). *

+ A vice president for busiess and hnauce ‘and tieasmer of 4-s(ate unner
. g sity is prohibited from h’z‘avmg a pe:sbnal pecunnialy intéiest in a‘con”
Y trict with his itsfitution which might require him tq qHOose”between
advnncmg his own interest or that of the public (Opimiont No. 46464 « °
_ ‘Jupe 18, [968). . A, ‘
PN Under the authosities that have becn listed. 1t 1s abundently clear -that
there would e a sibstautial conflict of interest violation of ,Article 1V,
Sec. 10 if a rininal degree candidaté Alad state institution of higher
edu;zuon were o be elected to and serve upon’ that institution’s govern.
ing ‘beartd during the ume he was a candidate for the degree (Oplmon

. ’

. No. 4679, Décember 2, 1969). ) L \/
cts Oi ! )

o+ 'Liabilities armng out of confli est should be easily avoided

.~ if a director or “trustee is rn/bnably ‘ specy in his direct or in-
direct dealmgs with his institution» B T

) THe “Sibley Hospital” cagF illustrates both the application of the

~corporate standard of care and the types of fiduciary responsibilities

of an institutiong),director or trustee. Iu Stern . Lucy Webb Hayes

. National Traming School for Deaconesses gnd Misstonaries, 381 F.

Supp. 1008 (D.C. D.C. 1974), the plaintiffs sued the schogl and its

_trusteeg for alleged misthanagement of gie funds of Sibley Memotfial

Hospital, which was owned and opetrated by the “schoot. The com-

*  phaint charged that lhe “trustees censpired to enrich themselves and

. . [ J .
certain financial mstmmons with which y were a@ated by -

) favoring th®se institutions in ﬁnancnal deal gs with the’ hospital,
and that they breached their ﬁd 'dutl of care and loyalty in
, . the man; ement of Sibley's fund The facts of th case showed
that the hospital’s finances were hangled almost cxcluswely by two
trustees from the, early 1950's until 1968; the Finance and Invest-

. = ment’Commmees"falled to meet fromthe time of their creation in
1960 until 1971} and substantial hospital funds were invested in
.« ¢ .
. . ' ) 23
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. financial ingtitutions of which hospital trustees were dlrectors or ,
.. officers on terms favorable to the financial institutions. In ad,dressmg -
. . the questions of the appropriatg standard of care‘to be 1mp05ed the

* court stated:. ,

- M - )
. . - .
. -

é - Basically, the trustges are charged with mlsmanagcmem nonmanagement

and le]f~dealmg The apbhcable law 1s unsettled. The chantable cor-

. poration Js a relatively new legal entity which does not fit Reatly 1nto

the established common law categories of corpora‘on and tiust. As the .

. discussion below indivates, howeser, the ‘modern Prend is to apply cor-

porate rather than trust pridciples in determining the habihity of the di-

rectors of charitable corporations, because their functions are virtually
indistinguishable’ from those of their ‘pure’ corporate counterparts.

The court found thg a director will be held liable for breach of
: ﬁduuary duty if:

. (1) he fails, while assxgned to: a particular committee of the Board havmg

. -stated finandial or nvestment responsibthities unddr the bs-laws of the

. corporation, to use diligence in supervising and periodically 1nquiring
into the actions of those officers, emplmecs and OulSldC experts to whom ,
any duty to make da\ to-day financial or investment decisions within
such committee’s responsibility has been asugned or delegated; or

) (2) he knowmgl‘y permits the hospital to enter into a busmess trans-

, .action with himself or with any .corporation, partnership or associdtion \

in which he holds 2 position as trustee. director. paitaer, general nran-

ager, prinapal officer or substantial shareholder without previously

having informed all persons charged with approving that transaction of

. his interest or poSition and of anv significant facts known to him indi-
uqu that the transaction might not be 1n the Rest interests of the
hospital; or ~

[ : (3) he actively participages in, except as required by the preceding para-
graph, or votes in favor pf a decision by the Board or anv committee
. or subcom to transact business with Iumself or with any
- corporation, par ip or association *in which he holds a.posiion as
trustee, director, partndr, general manager, prinapal offiger, o5 sub-

stantial shareholder, or *

{4) he fails to perform his duties honestly 1n good faith. and ‘with rea-
sanable dihgence and care;

]

Based on’its analysis of the standard of care, ‘the court found the
trustees *individually liable for breach of fiduciary duty. The result
was tempered in that no financial penalty was imposed on the in-
dividual trustees. The court ordered the board of trustees to de-

+ velop stringent policies to disclose and eliminate conflicts of in-

terest and to follow those policies for at least five years. The court

_alsa noted that Sibley is a case of first impression in so far as it

. defined the nature and swope dl trustet obligation n a nonprofit,

24 oo
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nonmember, charitable institution. The ]'mplicati‘on is clear that the
court will'not be so lement in a second such case to-arise in its juris-
d:ctmn Likewise, the w»despread pubhcny of the Sibley case should
forewarn 'directots, and trustees of charisable institutigns nationwide.

The, full text ofthe district court's order is provxded in, the appendlx
.. v

Cnmmal Lzabzlzty—-Cnmmal liability is sxmply the obllgatlo%/
arises from committing a crime. “Under the English common law,
crimés were generally defined by the courts as actions that disturbed
the orderly funcuon of the state. Even if a criminal act, such as theft, &
. w directed by one individual against another, it remained a breach

of order within the state and, therefore, an affront to the authoriey
pf the kin g, or an offense against the sovereignty of the state (21 Am

. Jur 2d.Criminal Law $§1-2). Upon the founding of the United States,
e English common law, criminal and civil, was adopted by the.
Thirteen Original States and has been adepted by all other states

g except Louisiana (15A Am Jur 2d Criminal Law §14). Subsequently,

‘ however, many states have abolished common law crimes and have
substituted a criminal code or statute. Consequent}y, in order to
commit a crime, generally a state statute that decl the act a ctjme,
and which prescribes.a penalty for committing the act, must be
-violated (21 Am Jur 2d Criminal Law §§10-13).

Criminal acts are divided into two types: those acts that must be -
coupledwith a criminal intent (mens rea) to be classified as a crime,
and thosegacts, which, if committed, are criminal without any spe-
cific intent. An example of the type of crime that requires criminal

) intent is theft. To commit theft, a person must take the property of
another with the intent of permanently depriving the.owner of the
use and possession of the property. 1f money is taken with the intent
to return it, the taking may not constitute theft. If the money is,

4 i fact, not returned, the taker would be liable in tort to the owner
: for the loss-of liis property, Also, if the money is not returned, a

*  presumption of intent to permanently deprive the owner of the
money may bé®implied. In addition, if the money were taken with
the intent to retuyn it to the owner, ang the taker was “willfully and;
wantonly” negligent in handling it so that the money was lost, the

. taker may be criminally negligent on the theory that by acting so

negligently he is presumed to have known that the money would be
lost. In some states a person who is jointly involved with one 13 a
criminal act such as theft is deemed to have committed theft efen

A3 s

- though he had no specific ¢riminal intent. The necessity for specific «

intent to commit certain cfimes has given rise to the'defense of in-
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sanity. hsénity does not excuse the rime, .but a person who is in- .
sane may lack the necessary intent to hive committed the crime. .

Certam acts may consmute crimes even though the Zctor lacks
the mtent to commit a ‘crime. For example, the possession of a con-
trolled substance such as marijuana is typically a crime even though
the person possessing the substance 1s unaware that the substance
in 1us possession is marijuana or that it is an illegal drug. Similarly,
-possession of stolen property or contraband is a trime éven t}wgh
the possessor does not, know that it is stolen and has no criminal ° ,
intent in- keeping the property. )

Crimes are also divided into crimes against the persom; crimes -
against property, and crimes against society. An example of a crime
against the person is assault and battery, while a crime againu,grgog
erty is the theft or embezzlement of money. A crime against society
may be as serious as treason or as localized as the "'victimless’ crime
of gambling.

For a trustee or administrator to know if he’ has committed -a
crime, he must refer to the criminal code or common law of the state
in which his actions are taken, or to the federal law that may govern ,
his ¢éonduct. An action taken legally in one state may be a crime in
another. For example, a police officer legally -possessing a firearm in _
his home state may cross into a neighboring’ state, wher¢ he is a
~cosimon citizen without pelice power, and be guilty,in the neighbor-
ing state of illegal possession of a firearm. Because he has crossed
a state line he may also be guilty of transporting fircarms in intér- -
sate commerce without a permit—a federal offense.

Generally, a’ trustee or administrator who knowingly takes action .
to harm another physically, or to deprive another of praperty, may . \

_ have violated a criminal statute of the state where thie action is taken

and may be subject to criminal liability. Bacause a crime is ultimate-
ly directed. against the_ state, the penalty associated with the «crime
flows to the state—a fine, confiscation of property, or imprisonment.
Some criminal statutes may collaterally require restitution of prop-
erty or payment of damaggs to an individual harmed in the com
rmsslon of the crime. In this lnght, it should be apparent that an act
_against” the state, which.is a. crime, may also be an act against an 1n-.
"dividaral, which i is not a crime but will give rise to hablln;,

Conclusion < . oot

The law is not settled with respect to the personal lidbilities or
standard of care of t‘r'u'SLees‘and'directors of either private éduca-,
tional institutidns or public educational institutions.’ Directors and




‘ - '

trustcgs should act as reasonably as possible in attendmg te their
responsibilities of running an educational msmuuon and should
seek the advice of competent counsel skilled in legal matters affecting
higher education whenever doubt arises av to the propriety of any

proposed action. -
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)' ) - Liabllity for the New Torts

» >

<
Previous chapters ha\e outlined the nature of the Hability problem
. and case law related to issues in higher education. That discusgion
showed that liability prob]ems are expanding into a number of new
s areas. This expansion i due in part to recent court cases but also is a
result of federal legislation and government regulation, which have a
sngmﬁcan.t impact.on higher education. This chapter will identify
. spjome areas of new liability problems. The purpose of this chapter
is not to undertake a detailed analysis of legal theory and case law
in each of these areas. but ;ather to poxr\t out areas where liability
. problems exist so that administrators and faculty will Kitow when due
care is necessary and when to consult legal counsel. N
i /

As' the areaé of potential liability are outlined, the encompassing
.~ nature of these problems becomes obvious. Indeed, there are few
J areas of higher education administration Where administrative or
' Taculty decisions are not affected by liability concerns, other legal is-
sues, or federal regulatory. provisions. ‘The process of developing
’ , »sound educational policy for art institution may be impeded by the
need to conform t6 legal and regulatory requjrements. In' light of
federal regulations and recent court decisions, it is with fear of tgtal

,» ,administrator frustration that the “new torts” are presented.

* ’ Vzolayons of Constitutional Rights -
- As previously noted; some questions of liability turn on whether or
not the institution is public or private. Public_institutions are held
responsible for protection of censtitutional guarantees through the,
applicatiom of the 14th amendment and federal statutes. Specifically,
42 USC. §1983Azates:

Every person who, under color of anv statute, ordinance. regulation,
L ’ custom, or usage. of any State or Territory, subjects, or scauses to -be
subjected, any fitizen of the United States or other person within the
jurisdiction thereof to the deprivation of any rights, privileges, or im-
munities secured by the Comstitution and laws. shall be liable to the
P party injured in an action at law, suit in equity. or “other proper pro-
ceeding for redress. . , -

This statute provides that all public instiuTtions, and private institu-

' tions operating “under color of state law” (state actjon), must not de-
. prive citizens of the rights, privileges, or immunities provided in the

A 'y ;
SN
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" Constitution and laws. This statiite affects msmuuonal processes such
as employment. promouon,.admxssxon, discipline, housing, financial
aid, and others. Any of the new torts arising out of federal law or
Constitutional protections aie applicable to public higher education

through §1983 and apply to private institutions where state action is

found. Hopkins 'dnd Roha (Blummer 1975) state: .

v, . P
'ﬁlus it, has Ji;ome clear that -trustees and administrators of colleges
and universings tan suffer personal liability for.action which denies-a -
_student, faculty ﬂ’l_ember. or anv other person the rights and liberties
Ianteed bv she Constitution_ even where he does so under color of
official position . .. Similarly, action by college or university officials
which attempt to deprive an individual of life, liberty, or property with.
owt due process of law could be attacked under $1983 (p 24)

Employment and Promotion of Academic Staff

Federal statutes concerning discrimination have significant implica-
tions for. liability of trustees and administrators. An example would
be the Equal Pay Act of 1968, which states: - '

,S8ec. 3 (d) (1) No emplover havmg employees subject to any provisions
of this section shall discriminate,* within any establishment in which
such emplqgyees are exgplow:d between emplovees on the basis of sex by
paying wages to emplovees in such establishment at’a rate less than the
rate at which he pavs wages to employees of the opposite sex in such
establishment for equal work on jobs the performancg of which requires
equal skill, effort, and responsibility, and which are performed under
similar working conditions, except where such pavment is made pursuant
to (fJ a seniority system; (iy) a merit system. (iii) a system which meas-
ures earnings by quantity or quality of production; or (1v) a differential
based on anv other factor other than seX, Provided, that an employer
who is Paymg a wage rate differential in violation of this subsection shall
not, in order to comply with the provisions of this subsecnon reduce the
wage rate of anv employee (28 U.S.C. §206 (d)f

& .
" This law requires that pay scales may not be differentiated on the

basis of sex. Acceptable criteria to differentiate employee” salanes

- would be job skill requirements, level of responsibility, seniority, in-

ERIC
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centive or other non-iex factors ¢Aiken 1976, p 279).. .
Another federal statute affecting employment' is the Age Discrimina-
tion in Employment Act of 1967, which states: .

. 1

. It shall be unlawful for an employer (1) to fail or refuse to hire or to -
ducharge anmy individual or otherwise discriminate against ant individ¥al

+ with resplct te his compensation, terms, . conditions, or privileges of em-
ployment. because of such individual’s “age: (2) to limit, segregate, or g
classify his employecs 1n_any way which would deprive or tend to deprive
any individual of cmplmment opportunities or otheswise adversely affect
his status as an employvee, because of such individual’s age; or (3) to

.
,
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reduce the wage rate of any employee in order to comply with this Agt
29 USC. 1621-34 (1970).

.

This Act prohibits the use of age as a criteria for hiring, firing, salary
award, or other benefits except where age is a necessary qualification
for job performance. ~ -~

A third piece of federal legislation is Title VII of the Civil Rjghts
Act of 1964, as amended by the Equal Opportunities Act of 1972,

.This Act states: ;

. / ‘
(a) It shall be an unlawful eanlmmenl practice for an emplover (1) .to
fail or refuse to hire or to discharge any individual, or ol.hcrwnse to dis- ¥
criminate against any dividual with respect to his compensation, terms,
conditions, or privileges of emplovment. because of such mdmdgals race,
color, religion, sex, or national ongin; (2) to limit, segregate, or classify
hu employees or apphcanls for emplovment n any way which would
dcpnvc or tend to deprive any jndividual of emploxmenl opportfunities
or otherwise adversely affect his status as an ¢mplojee, because of such
individual’s race, color, religion. sex, or national ongin.

{(») It shall be an unlawful employment praggice for an employment
agéncy to fail or refuse to refer for emplovment, or otherwise tp dis-
criminate against, any individual because of his race; color, religion, sex,
or nmational ongin, or to dassifv or refer for employvment any individual
on the baus of his race, color. religion, sex or nagonal oigin (42 USC.
§2000¢).

>

This statute prohibits discrimination in employment based on race,
color, religion, sex or national origin, including employmént pro-
cedures or tests that serve to maintatn prior discriminatory practices, _
even if they appear to be nondiscriminatory or neutral in intent
{Atken 1976, p 162). .

Title VI of the Civil Rights Act of 1964 states: =

L A 4 of

No person in the United States shall, on .the ground' of race, color, or
national origin, be excluded from participation n, be denied the bene-
\fits of, or be subjected to discrimination under any program or activity
.receiving. Federal fpancial asastance (42 U.S.C. §20001). .o

This statute net omly has implicitions for public higher education,
but also for private’ institutions receiving federal money. In both
cases one class of individuals must not be denied benefits "ranted to
another class of individuals if criterta used to determine the awarding
of benefits are based on race, color, or national origin This statute not
only has significancefor ergplovment "and promotion, but also in ad
missions. '

The primarv agency that cnforces afirmative action requirements

”~
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in employmcm is the Equal Employment Opportunmes Commission
., or EEOC. The Department of Labor is respons;blé for enforcing the
Equal Pay Act and the Age Discrimination in Employment Act (Alken
. "1976, pp. 280-281). The bureaucracy responsible for enforcing these Ve
statutes is charged with .writing regulations to further define the
stathte and to bring ‘institutions into compliance with the law.
Huitt, president of the National Association of State Univershies and
Land Grant Colleges, stated in a speech to faculty and administra-
tion at Montana State University, Mgy 18, 1977,°that these-regu-
-( lations are written from an attitude of mistrust—a mistrust that
presupposes university administrators will attempt_ta violate the law.
* In an effort to remave any possibility of violation, the regulations
havé gone beyond the intent of the law.

Aiken notes that EEOC and their enforcement of affirmative action
statutes are a case in point and disewsses past court rulings (Aiken « .
1976, P 229). The review of this case law indicated a belief by the -
‘courts in the strong necessity for academic autonomy .in the selection,
dismissal, arid promotion of faculty as long as the criteria used were
not based on sex, race, creed, or national origimr (Aiken 1976, pp. 214-
226). HBwever, he notes that the question is unsettled and cites
Mecklen{mrg v. Montana State Board of Regents. - : ~

" In Mecklenburg, the plaintiffi-filed a Title VII class-action suit,
charging that Montana State University discrimingtes against women
in 4ts promotion pelicies and underutilizes women on committees and
. - in top administrative positions. Thewcoyrt found that statistics alone -
- will establish a prima facie case of dise:gnination against a class;.the
. faw Montana State University admits to underutilization of(\'
women in their master -plan for affirmative action 4long with the

Jstatistics prove discrimination. The court 8tates: -
Al . -* '
’\ .o - ’
The evidence shows discrimination against women as a cfass by the de-
fendants at Montana State University in that_females -are underutilized
. ‘as deans,“vice presidents. department heads, and as instructional faculty [
3 in many departments of the Universitys Women have alsg been discrimi- -
P nated against as a class 1n the arcas of promotion. tenure. salary! and

appointment to important Univergity commuittees. .
R

) . . ‘
! / The court ordered the university to grant back pay, award promo-* -
' tions, and submit for court approval #n appropnate scheme for de- s
termination of sjlaries and promotion.- . . -

This decision reinforces the EEOC position in the matter. How-
ever, Aiken (1976) notes: ’

o * W . 8] v “ﬁ&
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The logical, if nat ¢ legal, validity of these conclusions depends en-

E ‘ , that, if processes of academic evgluation have
Y | . < 80_operated as to resu m women as a class standing less favorably than i
s \ It may be generally presumed to arise from an .
cause, and alternptive explanations are merely
mise, which will generally produce an op- .
cially legitimate processes of academic evalua-

i . . conclusion, _is that
3 . i uces thf mame Nustical ujt by welghmg, correctly or in- >
. y, the professional s nﬁ:{: a suee?lon of male and female

dard of ju gment, and reliance upon
¢ those processe's is merely “pretextual (p. &
He also points qut that “[T] e Mecklenberg case turned the policy ~ '
of affirmative action back agamst\nseli" by usmg statements acknowl-
edging past wrongs-in the institutign’sj@aster ‘plan as evidence of dis-
crifhination (Aiken 1976, P 229). Thiglse does not. investigate the
actyal promotion adll tenure practices M does-it look at the school's * *-
3 . current process of hiring new staff members. In effect a court of law .
X will be deciding what standards should, be applied in evaluating’pro-
g . motign-tapure, of faculty and hiring without det’mnmg whether "~
previous mefhods set by faculty were in compjimce with federal .
<« % stanktes, If Mecklenburg is considered good law, ent facujty <
. - must be-fired and demoted to bring i'nsmuuons ugg"‘r::omp'hance, .-
-, ~ thus makmg Title VII a retroactive law (See Aiken 19%6, p. 230) . ~
| " termps of liability, the implications for trustees and ‘administrators’
);ubhc institutions'or private institutions that receive federal money ’
o ( are clear Discrimination suits agamst‘msmuuons will cofitinue; how- "
. ever, it appears ~that unjversity officials are ot personally hable
(Axken, 1976, p. 228). "The liability Goncerns in employment and pro-
., . motion afe similar in all categongs of discrimination.slnstitytions -
. should be careful to comply witly the intent of the law bag also should .o
. protect mimuuoml and faculty nghts to make judgments reggeding .
" academic Credenuals 50 as to protect academic excellence #nd in-
’ - stitutional integrity. . . ret .-

- . .
S v . - . 4
v ¢

- >

“Admission Practices v et .
Federal statutes goxerm&’ adhjssion po icies of public institutions
. ° ' and private institutions receiv; efal money or where stafe action ‘
. “ ~ is found are §1983, Title VI thé Civil Rxgﬁth Act, both previously
. . discussed, and TFitle IX of the Edu'cauon Qmen‘dments of 1972 whith
. . states: . . 49
. , e e - T . b ? )

. . N e
, .

l§o penon in the United States shall,' on tHe basis of sex, "be excluded
. from participation in. be denied 1he4benehts of ‘or bé*sub)ected to dw
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* * mmnna undcr anv educational prom'am or actmty recenvm'g Federal
T (20 USC. $1681). .
' ’ . S e . -

Certain inssitutions were *exempt from -these prov151ons including - -
. private undergraduate colleges and those public undergraduate col-
leges that were foufded and have been operated as single-sex in‘
.« stitutions (Aiken 1976, p. 284). Administrators and @ustees should be-
" come familiar with the guidelines defining what constitutes dis .
. crimingtion in admission procedures. Factors discussed in the federal
guldeées inclugithe sex_of the recryiter, desaribing programs as be- .
' b- ing for a particular. sex, and’ the design of the apphcanon (Sec. 45 *

W CFR 86). - R .
J ' Other Umverszty Practices Imrolwng Discri [ :
.- . A“humber of -other areas of higher ‘educatidn_are affected by Title

IK. The’most prominent of these is-athlgics and intercollegdiate sports.
Traditionallgs. athletic departments afnd intercollegiate* sports’ have
LU been male-oriented. Title IX raised two issudggin athletics. One s
- whether equai opportumty requxres programs to be offered in either
. intercollegiate sports or i, intramural programs (in the éomact, sports ,
sepayate programs are allowed).. The sedond centersyon he grantig’
of athlefic scholarships® that mustbe awarded based on, crit€ria.other
. tl)an Tex. Athleuc scholarshiﬁs_.mqy be awarded to one sex who par-
~ ticipates in a team sport. These scholarshxps must, be available to both
- sexes in propomon to the number of each sex interested and par-
ticipating in xr;tercolleg:ate sports (see Aiken 1976, p. 287).
Anothér aréa to be examined catefully is financial aid"and the
. \groc:édures uséd to award aid monid#*Tirke 1X ap%}les to all forms of
nancial aid and such awards must comply with Title IX. However,
there are two éxceptions. Oné is whgre a-sglolarshnp was established
" by, wgll or trust and is restricted.to a single sex. *Such scﬁolarsbxps myy
. ’ conu e as longas the institution providgs an equal amount of
ip money to members of the opposite sex. The other. excep:
fis athletic scholarships disquissed above (se€*Aiken 1976, p. 286).  *
Title IX also affects sex, stereotyping in textboo&s, sex- stereotypmg '
¢ in career counseling, and making facilities or programs.: avaﬂable only *
to one sex.  The -law, however does not reqafre institutions to inte- ..
grate dormitoricshut must allpcate those facnlmes equally (see Aiken. :
1976, p. 289). In. each of bhcse ayeas, msmunons sould evaluate pro-
scedures, %Kcuces,, and pub‘hcauons o ensure comphance with Title- . .

[

<

"Ix RN . . . .
A bne fm'al area of discrimination coricerns the-Rehabilitation Act of -
< . +
. 1973. T is act States x ’ : . I :
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, No otherwise quah?xed handicapped individual shall, solely by reason of
* his handicap, be excluded from participation m be denied the benefits
of, or be subjected to discrimihation under any program or actmty re-
ceiving Federal financial assistance (29 U.S.C. §701).

‘*V*'Iiheguldelmes for implementation of this law have just been re-
: leased. The ‘cost_ impTemematlon in higher education has .been
estimated at $1. ion by the Chronicle of Higher, Education inits -
‘May 9, 1977 issue (p. 3). Although most colleges favor the intent of
the law regarding the handicapped, they feel the price tag is tod*high
for individual institutions to bear. Liability suits could follow non-
compliance with the regylations (sée also Aiken 1976, p. 293).
Finally, it should be ngted that the application of all of these regu-
lations to privatc institutions depends on one of two factors: com-
* pliance would be required if the institution geceived federal financial
aid op if the msutuuou was found to be involved in state action. *

Stud‘ent Related Liability . .
Student activities—This iy an area that exposes institutions to po-
tenlxal habxllty Al.ken (1996) states: :

Student Actiyities. because of their bewildering variety of forms and
functions and more importantlv because of their uncertain Elaccr_ncnt in

the structure’ of institutional adininistration and’ gover
polgnual liabilits exposures which often tend to defy cl
euunatc .. (p 243), | .

, generate
fication or

' 14

+One of those activities is student publications. Public institutions
must’ strictly enforce the first amen(lment freedom-ofspeech rights;
therefore, they may not control or use “prior restraint” on the edi-

" torial content or policies of student ‘publncanons '“e exception to
this requiremerft: would be unusual crcumstahces. Wcessitating the
maintenance of order. Even though ‘the public fnstitutions may not
contro! the content of the publications, publit and ptivate institutions

. may be lible in defamation.swits for materiaf*appearing in student

. publications Prnate institutions must share greater responsibility in
"+ this regard than public institutions (sce Aiken 1976, pp. 244-246)
Aiken (19/6) states. LA

.

. s -
, - ?¢ Certainly there is something amiss with a legal consm(i.on which
«forces an institution effectively to insure th%hc habilitytof students
* who, in the assertion of their rights to' pu or broadcast whatever
-t thev chooge, implicate public trust endowmc&ts in claims of defamation.
The only apparent alternative. for the privai® institution, is to exercise
the ‘prior restraint’ \(hnch Wallace [Wallace .v Weiss, 372 N.YS. 1d 116
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. In all of these areas involving student activities, po}icies and practices.; .’

A}
(1975)] suggested 13 available to them but which educators are reluctant
to impose (p. 246). ’

Another area of potential liability is student-endorsed travel tours.
Aiken (1976) states: ’

\ L 3
Ve

The risk is perhaps not 3o much one of negligence in protecting the
personal safety of the student. although, if the institution's responsibilities
are not carefully ind clearly®imited, there -is.a substantial risk factor
even in that respect. A more substantial problem arises with respect to.

~~ - the contractial vesponsibility of the institution to meet the glamorized

(or even the}ueiiu‘a))*mpulatio% of premotional materials (p: 247)

Another broad area of potential liability is the social, cultural, rec: - —

réational, or organizational activities sponsored by students on .
campus. In some cases, university staff are present. The question is
one of the level of supervisory rédponsibility and potential liability the
university must share for these activities. Institutions should establish
policies defining types of activitigs that are solely the responsibility of
the sponsoring organization and requiring those organizations to ac‘ .
cept such responsibility in writing (Aiken 1976, p. 247). -
Finally, liability for unauthorized activities can be imposed. The

question here is whether the act is unauthorized. A_iket'l (1976) states:

[

. . . Before an act can properly be determined to be ‘unauthorized, how.” -
ever, it must be demonstrated either that it was expressly forbidden; or
that the authority actually given did not include. either expressly or .by

reasonable implication, authority to represent or bend the“mnsjitation in '
the particular respect in lqucstion'. Further, it must appear that no
indicla or appearances of such authorty arose from institutional pm‘ccl. s
. statements, Or evei silence, under circumstances supporting a reasonable
supposition that the authority existed (p. 248). ' . - @
t o ) ’\ » )in

should be reviewed with legal counse! to implement effective risk” -
management an eliminate unnecessary liability risks. Ot
. Student Discipline — Potential liability for the Institution clearly, b
exists in the area of discipline. Again there is a distinction bgtwegn ¢ *
public and private institugions. Public institution .officials subject
themselves to liability when they expell students for exer¢ising n’ghtsb
protected under the Constitution (Blummer 1975, p. 17) Liability risk * «
is also present for violations of due pyocess rights in" disciplinary
casgs. Such liability may extend to the thstees, as digcussed below in
Wood v. Strickland. Liability also exists for invasions ef privagy.

The Buckley amendment or The Family Rights and”Priyacy Act of
1974, states: ' t J ' ol T

.
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Sec. 438 (a) (1) No funds shall be made available under any ipplicable
program to any . . . institution of higher education . . . which has a
policy of denying . . . parents . . . the right to' inspect and review any
" and all official records, files, and data directly related to their children. . . .

o

. - . T 4
This law has implications for the keeping of student records and

. recommendations for future employment or admission to graduate

.school. Mstitutions need to develop policies regarding types of records
kept, removal of information frodn student files, location of student

*. *hles, student access to their personal files and release of information"

on students. The HEW guidelines should be consulted in this regard

" . (41'Fed. Reg. ‘9062 (1976)). Concerning letters ©f recommendation,.

Shur and LeBlanc (Blummer 1975) note that references from teachers
are part of their responsibilities to students and “should not be
. abrogated by fear of potential personal liability.” They state: *

So long as a faculiv member acts in good faith and without recklessness
» or malice. he or she is prbtected to a great degree from any student who
. wishes to challenge in court the contents of a recommngilation or_refer-
ences (p. 38). o
° E

Student Housing—The failure to propl?rly supervise a residerice hall*

. could cause liability for the institution &= the staff memberin charge
of the dormitory (Blummer 1975, p- 36). For example, failure to.take
proper security measures ‘at all entrances, to the building could result
in liability for theilstitution and the staff. If a staff member fails
to follow a university-established procedure regarding security, he

- *would personaily be liable.. When ‘the institution operates residence
halls for students it has a duty to protect the persons and property of

» students. The degree of responsibility will depend on the location of

“the residence in relation to crime rate and may depend' on whether

(Blummer 1975, p. 37). T
Faculty Related: Problems- . .
‘There are several areas where faculty and the institution may be
- subject to liability Professors, like any other citizen, may not make
defamatory statements against anothér person. The Supreme Court in
New York Times Co. 1, Sullivan, 376 U.3s5) (1964) held that state-
ments against public officials are not defamatory, even if false, when
made without knowledge of the error or when acting in good faith.
The term@publicofficial has been expanded, by some courts to mean
those in the public eye (Blummer 1975, p. 81). Most defamatory state-

36 ‘ :

-

students are redqyired by the institution to live in residence halls -

ments are t?fe Yesponsibility of the ;p_eaker,ayg‘has sole liability;

.8




L
howcver, any employee statements of a defamat‘ory nature printed in

- @ university document or publication or made by a "staff member

officiating at a university.event will 1mpllcate the institution in’the
claim (Blummer 1975, p. 32). < v !

Another area of liability for both the institution and’ the fagulty
results when humans are used in experiments and research. George
- M. Shur and Richard P. LeBlanc (Blummer 1975) st.gte .

However, should a professor attempt to conduct experiments using human
guinea pigs, the institution (and that professor) :would do well to assure
that all possible and concetvable safeguards were followed. An institution
or individual failing to follow these safeguards might be responsible for
the phyml or emotional trauma sufferqg by students or any, other vol-
unteers . . . (p. 37).,

“They recoglmend that researchers condugt human experiments within
their area of expertise. BotH the researcher and institutions should
be satisfiedgat adequate safeguards have been implemented.

&

Faculty may face ljability claims for their grading procedu{es or
“for failure to submit grades. Failure to submit grades would subject
faculty to liability. The procedures used to give grades or the judg
ments of faculty in assigning spécific grades have been respected by
_the Court. The court has upheld these pracuces as®ng as they don’t

~involve constitationally unacceptable criteria such as race, sex, Te-
ligion, or age. — - . .

Administrator and Trusteé Problems

Hopkins and Roha note several types of administrator and trusteg
liability in relation to the Internal Revenue laws (Blummer 1975,
“p. 20). Colleges and universities must withhold mon®y’ for income tax
purposes and forward the money to the government as stated in Sec-
tion 3402 of the Internal Revenue Code. Penalties for failure to with-
, hold can equal 100 percent of the amount not withheld and the

nalty is assessed against the college official responsxb'le for conform-
ing to the Code (Blummer-1975, p. 21). They state:

Administrators and trustees of colleges -and universities, therefore, who
are involved 1n the paying of wages to emplovees and the payment of
mlhheld taxes to the government, should assure that they carefully
remain’ within the confmcs ol the law n this area (p. 21)

1
Aiken also menuons thé Internal Revenue ‘Code (see 26 CF.R.
601.201). These pr’dgedures govern requirgments to show that private
" schools applying for tax-exempt status have racially nondiscriminatory
" policies as to students (Ajken* 1976, p. 205)..

[
.
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The final liability, as discussed in detail in the,]ﬁ'evi,ous chapter, was
breach of fiduciary trust. The Sibley Hospital case (supra) spells out
the fiduciary duties imposed on trustees. Hopkins and Roha note that
this new liability is the result of a merger of long-standing fiduciary
duties with the plaintiffs ability to file a class-actibn suit (Blummer
1975, p. 20). They note: : R -

. . . administrators and trustees of colleges and universities must be

. keenly aware of this potential and guide their actions in their official
capacity accordingly. Whenever a matter comes before an administrator
or trustee of a nonprofit organization or institution in which the official
has a personal interest as well as an official interest, the administrator
ot trustee would be well advised to disqualify himself from the decision-
mzhng process (p. 20). ' .

.

Trustees ang administrators would be well advised to réad the case,
and adjust their practices accordingly. 'y

Summary ‘ .. A

This chapter has outlined a number of new torts covering a wid¢
range of university’ policies, administrative processes,'and programs.
Trustees and administrators would do well to investigate all of these
areas with legal counsel in an effort to develop a risk-management

rogram. Such a program should include the education of faculty and
.S:ﬁuo the potential risk of their actions; howeVer, institutions must
be careful to base institutional poMcies-on sound educational theory
and not solely on legal considerations.
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* The best form of protecuon available to a director or_trustee is
prevenuve protection. Preventive’ protection involves performance of.
director or trustee duties conscientiously, awargess of as many facets
of institutional operauons as possible, and timiely recourse to legal
counsel for advice. The last two chapters examined traditional and
new forms of liability to which a director or tsstee may be sub-
jected. In this chapter we will examine some forms of protection
available to limit a trustee or director's liability. This discussion will
* cover concepts of institutional and individual ithmunity from suit,
corporate indemnification of- direéors, officers, and trustees, insurance
forms available to insure against the risk of liability, and the proper
use of legal counsel. '

N

— . *

’
Immunity from Suit .

-One clear area of legal distinétidn between private and public in-
stitutions of higher education relates to the immunity of a state or its
agencies from suit without its consent. In most states this “ eign
immunity” applies to state educational institutions. }’nvate 1§t1tu-
tions formerly enjoyed similar protection under' the theory of “chari-
table immunitv.” That doctrine, as discussed below, has diminished
alr}'xost to the point of nonexistence. ‘.,

Sovereign Immunity — To understand the effect of sovereign_im-
munity on trustees and directors of institutions of higher education.
we must first address the effect of the do¢trine on the institutidns. The
doctrine of “the king can do no wrong” was firmly embedded in
English common law.-The practical’ result of that doctrine was that
without his consent the king could not be sued. The concept of sov-
ereign immunity was judicially sanctioned in the case of RusseN v. The
Men of Devon, 100 Eng Rep~359, 2 T.R. 667’(1788) in which case
Russell sued the town of Devon for injury to his wagon caused by-a
poorly maintained public road. The doctriné was recognized in this
country as early as 1812 in a Rimilar case, Mower v. Leicester, 9 Mass.
247 (1812). Subsequently, nearly every state judiciary recognized the

\\11gmun1ty of a state from suit, and generally extended that immunity

/
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to state agencies and officers acting on behalf of the state. The practical
reasoning behind the dbctrine appears to rest on three main grounds:

°. (a) the necessity to protect the state treasury; (b) 1mmumty enables
H .
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government to function unhampered by the threat of time- and

energy-consuming legal actions that would inhibit the admirmistration

of traditional state activities; and (c) numerous government functions

are unprofitable, high-risk, public services that only government can

perform and, therefore, government and its officials demand protectjon
*in performing those functions (Browm v. Wichita State University,
. 547 P 2d 1015 (Kan. 1976)). *

- The doctrine of sovereign immunity varies from state to state and
from year to year. To what appears to be a rather clear-cut concept of-
law, several judicially created general exceptions have been formed
(see 33 ALR 3d 703). Governmental units and officers are covered
by sovereign immunity on the theory that they are mere agents of the
state carrying out goveinmemtal functions. One exception to the im-
‘munity doctrine arises when the agents are deeined te be engaged in -
nongovernmental or “‘proprietary” functions. For example, in State ex
rel. State Commuymity_College Board v. Sergent Hauskins & Beckuwith,
Inc., 556 P 2d 23 (1976), the governing board of the state college sys-
tem was not acting as an agent of the state when it issued bonds ‘and
constructed dormitories, but rather was acting in its separate cor-
porate capacity. Similarly, the U.S. Supreme Court in Hopkins v.
Chemson Agn. College, 221 U.S. 636 (1911), found that an agricultural
school was not protected by sovereign immunity in building g dike
“for its own corporate purposes and advantages” and not for the bene-
fit of the state. However, it appears that most courts will strgich to’
find that a state institution of higher learning is acting on behalf of the
state so as to apply the sovereign immunity doctrine. Governmental
functions have been held to include classwork, construction, repair
-and maintenance of premises, frce transportation, operation of cafe-
terias and lunehrooms, school athletics, and the use of school premises
% for various nonschool purposes (33 ALR 3d 703, 738).

A second exception to the sovereign immunity doctrine has been
created where the institution or its officers acted out of gross negli-
gence or malice. In Toney v. State, 126 Cal. Rptr.. 869 (1976), a black
professor filed suit against thg state and a former dean charging de-
famatidn and intentional énfliction of emotional distress. The ap-
pellate court found the judgment.entered by the trial court was

proper because the juryfound actua/l:lgo:ce by lmphcauon, which
ity

destroyed the statutorily imposed imm

A third exception to the doctrine invetves the maintenance of a
“nuisance” by the institution. It should be roted that ‘in our dis-
cussion on tort liability the maintenance of a nuisance by private.
parties could give nise to strict liability. Although the courts generally
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' deny that activities of a public school constitutesa nuisance (see- 33
ALR 3d 703, §11 & 12), the maintenance of a school district’s sewage
lagoon *was held by one court to an actionable nuisance in
Kriener v. Turkey Valley Community School, 212 NW 2d 526 (Iowa

. 1978). co .

Some jurisdictiogs have recognized a limited immunity where state
officialy are performing ministerial duties rather-than discretionary
tasks. The maintenance f school .property has been 'classiﬁe(-i as a
ministerial task, for failure of which a school may be sued, The
exercise of student disciplinary powers is, on the other hand, dis-
cretionary or quasi-judicial, for which a school or its board members
are generally liable only if they violate constitutional rights or act
out of malice. v -~

gIn a recent U.S. Supreme Court case, Wood v. Strickland, 420 U.S.
308 (1975), members of a public school board were held personally
liable to an expelled studen: merely on the.ground that they “should
have known'™ that their actions violated the student’s constitutional
rights. , '

The plaintiffs, two high school students, were expelled from a Mena,
Arkansas public school for allegedly “spiking” the punch served at a
school event for parents and students. The students sued the- school
board members under 42 U.S.C. §1983, which prohibits any individual
acting under color of state law from violating the tivil righ’ of any
Jerson, claiming that they were expelled without due process of law.
The school board members defended their acfion, claiming that as
public officials they ‘were immune from suit, and therefore liability,
under the doctrine of “sovereign immunity.”

The court addressed the issue of personal liability by recognizing a
"gualiﬁed good faith immunity.” and quoted its definition of the
standard in an earlfer decision: i

- a

[1In varving :copc. a qualified ymmunity is n:lailable to officers of the
executive branch of government, the vanation being dependent upon the
scope of discretion and responsibilities of the office and all the circum-
stances as they reasonably appeared at the time pf the action op which
liability is sought 10 be based. It is the existence of reasonable grounds
for the belief formed at the time and in light of al the circum¥tances,
coupled with good-faith belief, that affords a basis fof qualified immunity
of executive officers for acts performed in the course of official conduct
.(Scheuer v. Rhodes. 416 U.S. 232, 247-248 (1974)). )

» .

The basis for the immunitymtd deter honest citizens from ac- .
cepting- the responswbility to serve qn public school boards, and to
exercise their judgment in a “'principled and fearless” manner.

.
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. Public officials, whethex govérors, mayors or police, legislators or judges,
who- fail to make decisions when tHey are needed og who do not act to
implement decisions when they are made do not fully and faithfully per
form the duties of their offices. Implicit in the idea that officials have
some immupitv—absolute or qualiied—for their acts, is a recognition
that they mav err. The concept of immunity assumes this and goes on
{o agume that' it 1s better to nsk some error and possible injury from

. such error than not to decide or act at all. (Scheuer v. Rhodes, 416 U.S,, at
241-242 (footnote omitted)). -
’ !

L]

.

. The court reiterated and further Weéfined, the immunity doctrine as
follows:
- . ‘
The disagreement . . . over the jmmunity standard in this case has been
- *~  put in terms of an ‘objective’ sersus a ‘subjective’ test of good faith. As

we see it, the”appropriatc standard necessarily contains elements of both.
The official himself must be acting sincerely and with a belief that he .
is doing right, but an act vjolating 2 student’s constitutional rights can

be no more justified by igxﬁgsgce or disregard of scttled. indisputable
law on the part of one entrustéd with supervision of students’ daily lives
than by the presence of actual malige. Therefore, in the specific context

of school discipline, -we hold that 2 xchool board member is not immune »
from liability for damages, under $1983 if hé knew or reasonably should
have known that the action he took within his sphere of official respon-
sibility would violate the constitutional rights 6f the student affected, or
ﬂe took the action with the malicious intention to cause a deprivation

of 'constitutional rights or other injury to the student. That is not to sy
that school Board members are ‘charged with predicting the future. course

of constitutional law.’ Piersor v. Ray, 386 U.S., at 557. A compensatory
award will be appropriate only if the school board member has acted
with such an impermissible motivation ‘er with such disregard of the
student’s clearly cstabhished constitutional rights that his action cannot
reasonably be characterized ;as being in good faith (p. 322). -

It is notable that even though the school board members were per-
sonally responsible for the wréhgs done to the two expelled students,
moriey damages were not assessed agpinst them. e 7 .

The final judicial exception to the sovereign immunity doctrine is
simple repugnance td a medieval concept of sta&infa]libility. As the

court stated in Hicks v. State, 88 N.M. 588 (197

. We are thus not concerned with the outmoded Thedievalisms embedded
in our jurisprudence in the form of judicially created soyereign immanity
. its continuance 1s causing a gre\!ldgal of injvioe (p. 590-91).

Since the'sove(eign immunity doctrine was judicially created, it can
be judicially abrogated, and as of 1976, at’ least 24 states have done so
in varying degrees (sce Table 1). - S .

° Even though the doctrine of sov immunity originally was
judicially ¢reated. it-has also been crdated by stite and federal statute.
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Partial? Insurance? !
(O Alaska ™ Conn Ga.
M Adzs - ~() Ky _Kan.
a.) Ark. - R *
o cal () Mich Me.
Oy Colo. (J) Minn - Mont,
O Fa Tenn. ) NH.
Haw. N.C.
O lda sC. ) NM.
g m - Tex. () ND.
O Ind | o w Okla.,
I
0 la !
0) N‘b‘ 3
Nev.
& Ny
NY.
O P :
Ore.
O RL
Utak
vt -
Wash,
0 Wi
O DL
7 9 8

1 General abolition of immunity, subject to normal exceptions.
2 Partial abolition. -

3 Abolition or waiver in case of insurance.

4 Full retention of immunity. .

§ Judicial action to abolish. )

b

« Del

Md.

Mo.

. 8.D.
Va.
Wyo.

.1

Source: Restatement (Second) Torts, Yfcial Note §895B at 21 (Tent. Draft No
19, March 30, 1973), with additions from Bfown u, Wu:hmx State Univ. Supra.

Several states have enacted statutes protecting the state and ns«gencxes
from suit, and under the 11th amendment to the U.S. Constitution,
states cannot be sued in federal curts.

»
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cted in Hicks v. State, 88 N.M. 588 (1975).

Earlier in this paper we alluded to the mixed blessing to directors
. and. administfators brought about by public school immunities. That
. mixed blessipg is that' although some school administrators are pro-

52

tected from suit by sovereign immunity, there has been a continual
pressure in the courts to seek recovery from the individual adminis-
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trators personally where the institution cannot be judicially reached.
That pressure can perhaps be best examined in the context of two

[} . -
recent 11th amendment cases. =

- The 11th amendment states:

.
.

The judicial power of the United States shall not be construed to extend

to any suit in law or equity, commenced or prosecuted against one of the '
Uniled States by Citizens of another State, or by Citizens or Subjects of *

any Foreign State.

. & .
This prohibition has been recognized as extending to suits in a federal
couft against a state by citizens of that state unless the state itself has .
waived its immunity or consented td suits against itself (Hans v.
Lofiisiana, 184 US. 1 (1890).#The 11th amendment is illustrative be-
cause even though it applies only to suits brought in federal court, its ’
corfcept is similar to statutorily created sovereign immunity in state
courts. . o ,

In 1908, the U.S. Supreme Gourtreaffirmed that a state was immune
from suit in federal court under the 11th amendment, but held that
the immunity did not extend to a state officer who was joined in :lf .
suit.20 In 1944, the court limited the scope of liability of state officidls *
sued individually by holding that a suit against a state officer for -
monies that would be paid out of the state treasury was, in effect, a -
suit against the state and ‘was Prohibited.l The latter case still left®
public’ officers subject to potential diability and money damages for
actions for which they would not be pensed out of the state
treasury. ) ~% t“ . ‘ :

In Edelman v. Jordan, 415 US. 651, 99 S. Cr. 1347 (1973), the
Illinois Director of Public Aid was sued in federal court for welfare
payments alleged to be due to a large class of state welfare recipients.

. SThe U.S. Supreme Court adhered to the doctrine of Ex Parte Young;
_ thap state officials were, amenable to suit in federal court,"l?ut' spe-

cifically limited any money damages to prospective relief. In other
words, the court afforded the State officer one free chance to commit
a wrong and not be lable. The sccond time around, however, damages
could be assessed. The issue of a judgr‘nent being satisfied out of ‘the
state treasury was not-of contern in Edelman because the welfare pay-
meni5 had been appropriated and in effect were being withheld. ’

The second recent 11th amendment case, S?ﬁéuqr v. Rhodes, 416 -

10 Ex Parte Young, 209 U.S. 123, 28 S. Ct. 491 (1908). N
. U1 Ford Motor Company_ v Dept of the Treasury, 328 U.S. 459, 655 S Ct. 347
s, , S :
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UsS. 282, 94 8. Ct. 1683 (1974), arose out of the death of four students /-
on the Kent State University campus in 1970. The suit sought damages
from the former Ohio gd\ermor and the president of the university,.
among others. The state officials crted the 11th améndment and .the

- sovereign immunity protection afforded to public dfficials dcting in

k3

\

. those funds to sausfy}, private judgment.

their official capacmes The lower federal courts dismissed the com-
plaint en both. ground The US. Supreme Court reversed the 11th
.amendment holdmg’@simply* stating “. . . damages against 4n- - -
dividual defendants a permissible remedy in some £ircumstances
notwithstanding the faci they hold public office” (94 S. Ct. at p. 1687).
The court went on (0-56211 with public official immunity, and
found that “only officials’who act beyond the flexible scope of théir .
discretiggary public responsibility, or act in bad faith, are subject
to per | damage dclion.s in federal courts on account of their of-
ficial acts orsomissions. .’ (Aiken 1975, p. 138). The court fureher
stated that public ofﬁcrals may rely on the “traditional sources” of
information, such as staff repoMs. As Aiken states (1975, p. 139,
Edelman and Scheuer “are distinctly good news for officers, administra-
tors,.and faculty of public institutions,” but only if read with the
warnings regardi‘ng constifutional’ rights contained in Wood v. Strick-

land, supxa. ;

Chanritable Immzmzty — ‘The doctrine of charitable immunity is of
considerably more recent origin than the- concept of sovereign im-

"munity. The charitable immunity doctrine was judicially imported

into this country in ,1876 by the Supreme Judicial Court of Massa-
chusetts!? Apparently the Massachusetts court was unaware that the
doctrine had been overruled in England five years earlier.!® For better
of wdrse, the doctrine arrived on this continent and began a fitful ca-
reer. The holding in the’ McDgnald case was that the funds of a
charity are held in trust and the cour® will not permijt a diversion of
ther theories have been

, developed to support the doctrine, but primarily it is supported__n>

the public policy that an organization or institution devoted to the
public good should be protected (38 ALR 3d 480).

The chartfable immunity doctrine has-been shrinking, and only
research into the statutes and case decisions of a particular state will
disclose whether an institution or its officers are protected under the

O [} N
12 McDonald %. Massachitsetts Géneral Hospital, 120 Mass. 432 (1876).
18 Brown v. Anderson Countv Hospital Association, —— So. Car. —— (May 10,
1977). . ¢ (
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~ doctrine4 Where -the’ doctripe  does exist, its _scq& vartes widel§.

*  SOme states provide ful) imxﬁunity to charities by court decigjon oy by
stat@e (New Jersey Siats. §2&:53A-7"et seq.), while other states fimit
the types of.dctions that may- be brought against charities, oprestrict !
the classes of assets df the charity out%of whiclr a judgment may be

] " .- satisfiedt The gatition ta be’ pbserved by directors and administrators

4t sémie courts; by virtue of limiting suits against a tharity in its -
rporate capachy, éxpose the institution’s directors and adminjstra-
tors to liability personally. "The doctrine of tharitable immunity is
w'aning?ana unless -advised otherwise by‘legal counsel, 'a director or
trusteqyof a privajg institution shiould guide his actions as if the

ae

) doctrine did n ist, L. - ' ) o ’
C e . S . -
Ingempification . * s - T )

Ipidemnification is simplyan obligation to pay
opé for a loss ox expense. In the context, of dtrector *liability
. #®enerally gmeans the obligati%of .the corpor.atibp tQ,pay .or re-
/1mb9t_s$ the. director or trusteq:Y8m -any Costs or expenses of litiga-
.""tfon ggising out of the individual serving on the corporate board.,
Corporate inden}niﬁcation is an obligation or contingent debt of the ol
. corperation, and the authiority to enter into that debi must exist eithed
in the statutes; Articles of Incorporation, or in the bylases of 2he cagg .

pordd#ton. ‘A topy of the Delaware statute on indemnification and the~*

[

- . . * - New Yokk statute® a diseussed in Porth (1974: p. 89), is set out in the

Appendix. °, -
The Délaware law is‘r%defed after ‘the Model Business Corpora-
* * tion Act, which has been adapted with sorpetflanges by more than 25 °
. states, It authorizes corporate indemnification in two general cir.
cumérances—suits« by third parties againsi «the director, and suits
brought on behalf of the corgo;aﬁon'againét the diregter. In the first
T case) the‘g:orpo?atign is obligated to pay the director’s “e’xgenses (in-
clugling attorney's fees), judgments, fines and amounts paid in settle.

: mgy and ,reaspnz'a.bby incurséd.” In the-case gf Suit§ on' behalf
‘oftt

S ratiof y “expeﬁses (including attorney’s fees) ttually
. -+ -and reasonably incu{red. . ."’are reimburseq and then only if the di-
‘ e ‘l'd Ap of 1061, dix states aintain confn}ctc tort immunity (Arkansas, Maine,
MassacRusetts, Missouri, Pennsylvania and South Carolina), 19 states ‘recoghize -
. " " vargime degrees of imntunity, 22 states impose full liagity on fharities, and three,
. l*k'ed definitive degisions (Kutnej.1976; p. 9)? ¢ 1970, Pennsylvania elimi-
o nated the doctrine. Hoffman v Misericordia Hospital of Philadelphia, 439 Pa, 501
T+ (1970); *Massachusitts’ folloyed su,'? in 1969, Colby w. Carney Hospital, 254 N.E.
LY 2d407. See ospital Law Manual, “Immunity” p. 13 et seq. for a detailed dis-
LA ‘cudon'of charitable imm_u'ty applied lo hospitgls.. - ~
e .. . . - , :
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rector “acted in good faith and in a manner he reasonably betieved to
be in or ,not opposed to the best interests of the corporation. . .” The- ,
statute provndes. that indemnification must be specifically authorxzeg‘
?if each instance by the board of directors gnd that the corporation
may pux‘chase insuraice to covet its obligation to indemnify. Finally;
the law states that it iy not the exclusive means of reimbursing a di-
rector and that the obllganon to mdemmf) shall_continue, after a
difector ceases to serve in that capacity. s e "
The New York statute, on the other hand, is mlre restrictive. It
provides for reimbussement®of “feasonable expenses, including at-
torneys fees, actually, and essarily incurred” but specifically ex-,
" eludes paymem for (1} A ts paid in settling or, otherwise dis-
posing of a threaténed actign, or a pending action with or without
» court approval, or (2) Expenses tncurred in defemding 2 threatened
acﬂon‘, or a pending action which is settled or otherwise disposed of
without court -approval.” "Porth notes that* the N York law spe-
cifically. invagidates any corporate bylaw or other provision for im
demnification that is not i accord with the statute, and it entitlés a
director to ind ification-regardless of whether or not a corporate
bylaw or other){ouslon exists (1974, p. 89). T _
Whatever the form or scope of mdemmﬁ?uon, it cx;sts as a me-
schanism ta shift financial liability from an inglvidual to the cos-

poration. Because of a fear that completely relieving anflinstitutional
dxrector or trustee from financial responsibility~for his actions may
encourage irresponsible acts, a cpublic policy” has arisen of llmmng
indemnification in c¢ggin cases. That public policy denies indemni-
ficatipn for criininal af\s, grossly negligent acts, angd reimbursement for
punitive damages. Tle Delaware act allows &ome reimbursement
where a directoy acted negligently, andvsome courts havg held that

the public poli argum’ 1s. not strong enough to prevent re-

imbursement.2Aiken {1976, p. 312 et seq.) discusses the policy feasons

that dlscourage paymient of judgments against a directonof punitive
damages, but conggies that courts have,gone both ways on the issue.

emmﬁcauon while it away comfoft the volunteer director, has

one serious llmn‘;taglon It is a bare promise of the-institution to pay,

money to the diredtor, and as such is pnly good to the extent of the

m;mquns unencumbered assets. A large judgment entered against

nifieglifector may exceed the assets of the corporation and

pgoml assets of she {irector to levy. However, as Porth

(1974, p—85) ls“q\uck to point out, cases finding directors or trustees

onstrates, liability for preuously unconsidered areas of torts are

€ ahy»hable are rare O’le Other hand as Wood v. Strickland
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posﬁble, and thus make the next form of protection we, will discuss
—xnwwall the more valuable.

Insurance .

< _Insdrance in our-context is simply a_commercially. purchased:form

R of. mdemmﬁcauon Insurance may be purchased by an institution

either to fund the msutuuon s indemnification ob’['gauon or to pro-

vide direct protection for- trustees and directors. An insurance policy »

A . may, of course, also be a personal pOllcy purchased by the individual
director or trustee. .

\ Adams and Hall (1976), in their companion treatise to Aiken’

- (1976), extensively cover the concepts of risk management and in-
surance to proteCt against legal .llabxlny Prmcxpally, insurance -
policies cov?ermg against losses are written on two bases—"all risk”

- .and “specified occrrence.”, The all‘ risk form of insurance obligates
- thie insurance company to. pay claims arising out of any source¢ not
specifically ‘excluded in the insurance pelicy. The sptjfxﬁed occurrence
policy, on the'other hand, only obligates the.insurance company to pay A
claims ansmg\om of the Hhpe of occurrences specifically llstqd in the
policy. kt shou‘S(vi be emphasized that an insurance policy is-simply a
- contract_ands will be mterpreted by the courts according to bagjc

con law
. .i:ls and Hé\ll (1976) define the three broad sections of llabllny
insurahce contradts as (1) declarations, (2) msurmg agreemems, and
s (8y conditions -The declarations are those statements of fact and cir-
cumstances that form the basn. en which a policy is written. If the
;{’eclaracrns made bY the insurcd are incorrect, the policy may be
avoided¥in . whole or part. The insuring agreemenjs state the losses
Ve insured against and exclude various types of losses. The conditions
‘ impose obligations on the insured and the insurance company, the
, @ performanc% of which may yffect .whether or not.payment is. uade
* under the-policy. -
In liability policigs, ‘the insuring agreements fall generally into four
categoriés: agréements of (he insurer, agreements of the insured, nghts
. of the insurer, and rights of tzmsured Typlcall)’ the insures .
. * promises (1) to investigate, adjust, #hd defend any suit againgt the in- -
sured, (2) 4o pay damages and cxpenses \assessed agamst the msureq' .
and (3) to pay all costs of YJ) and (2). The insurer's promlses typically
» are limited by location of the Thsured territory, periotl for which the-
poltcy is in force, and the maximum amount that the i insurer will pay
for an insured loss. The insured typically agtees to pay all premxums, '
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keep accurate regords of insured property, and to be bound by his
: statenfen ents in the declarations pomon of the pollcy

The insurer’s rights include (1) the right to be nouﬁed of (a) an
“occurrence” that masv be covered by the poligy,. (b) a claim or suit
arising out of an occurrence; (2) the right to the agsistance and co-
1 operation of the insured in defending a claim; (3) the right to- subro-

gatidh to any claims of the insured for damages' and (4) the right to
+ cancel the policy for nonpayment of premlums or -other specified

evems The insured has the right to cancel the policy when he .wishes

I3

portiont of the policy term. . .

. When discussing insurance. {daygrofessional personal liability,. it
must be noted that 1w important Imsuring agreements exist. The
traditional form is an “occurrence” form, wherejn the insurer insures

- against loss for anysoccurrence during the policy périod, even though
the claim for the occurrence is discovered or made several, years
later. The second form of insurance is written’on a “claims-made”
basis, that is, the company will defend against all ;:laxms mdade during
the policy term regardless of when the event gwmg rise to the claig

. occurred. The “claims made” policy is becoming more popular; how-
ever, it can leave a gap in individual coverage when the insured re-
tires or leaves an institutional board and no poliey is in effect to cover

. him—or claims made. This gap can be cured by a rider to the in-
stitution’s policy that will continue to protect the retired director or
trustee. , AN 2 .

It is the authors’ experience thiatyf many~hasic questions revolving
around insurance contracts are comRletely lac g in legal precedent
This is not a criticism of policy draing, since norgll possibilities
may be covered in ome document. It is rather a peculiarity of the
insurance industrv. An insurance company buxlds its reputation on its

'( willingness to pay claims. not to deny them. Therefore, many of the
\issues that arose between insurer and insured are settled without
’lmgauon sqe that the insurer can conunue .to write policies wnh
‘those insureds. ’

i

Some companies are offering comprehenswe liability pﬁicies to in-
dividuals in connection with 1utormobnle insurance, lite’ insurance:
homeowncrs insurance. or am number of oﬂﬂr contracts. These
policies are usually mcxpenswe and, subject to the CQndmons of the
policy, can provnde backup coverage to-the dirgctor, or trustee of an
. -¢ducational institétion.: \

" -‘
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Legal Counsel s ,
As stated at the beginning of this chapter, the best form of pro-
. tection agdinst personal liability -is’ prevertion. While Wood v.
’ Strickland, supra, points out that reliance on advice of counsel may,

not serve to relieve a board member of liability, the use of competent
legal counsel can reduce exposure to liability. The attorney repre-
senting an_institution should be familiar with the laws of higher edu-
cation, as well as familiar with the organiﬁtional“structure, charter,
and bylaws of thq institution. He should also understand the goals of
the institution afjd have sympathy for accomplishing" those goals. As
* °  Aiken (1976) stat ’

»
It will require some exceptional good fortune in marny cases for the
. institution even to assemble the professional and administrauve personnel ¢ v
who are necessary to make a fair beginning on the task. The law of
’ V higher education, for example. is not a subject upon which the average
/practicing attornev, even though he may be of the highest general pro- *
+

fessiongl competence. can clann any great expertise, or even jadequate .
familiarity. Perhaps even less frequently does the attorney possess the .
detailed, sympathetic understanding of the policies and inner workings

.t of the institution which is essential to his effectivepess on its behalf. .

An even greater problem ma: be encountered in establishing the level J

of rapport between professional and administratives personnel, to say
nothing of faculties and staff, which will ‘permit them to work together

. .. effectively in shaping such a program (p. 32l ) :

! _ - Frpquent recburse o counsél cannot eliminate liability, but it can
reduce the risk' of liability, at least for the traditionat forms of lia~
bility discussed earlier. Further, as the law of higher ,educationdx
velops, legal cdunsel can be of invaluable assistance in charting a -
collision-free course through the turbulent v;'afebrs of the “new torts.”
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Summary and Conclusions
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Legal liability issues wih regard to educational administratots and
governing-board members are in a state of flux. The area of corporate
fiduciary elatxonshnps?eis conginually being redefined by the courts.
Wood v. Strickland and Sibley Hospital -have helped to define the
standard of care thdt tgustees and directors must apply to their
fiduciary Telationships, but the law can be expected to Brow and
change A rteview of the "new torts” is particularly 1mponam in assess-
ing . institutional habxlny risk. The laws regarding 1mmumty, in-
demnification, and insurange are also in a state of flux. Due to the
unsettled nature of these issues, a careful study of case law and
statutes is required to detesmie-and develop appropriate institional
risk managefient and msurance Jneeds. The following conclusions re-
garding specific liability 1ssues are:

e The development of educational institutions in this country has
resulted in a hybrid structume in which governing board members as-
'sume responsibilities more closély akin to the duty of corporate di-
rectors than trustees. .

e Persopal liability of governing board members and administrators
under traditional theories_of contract, #rt and ¢riminal liability can

" be .reasonably limited by’ conservative risksfidnagement policy and
timely consultation with legal counsel.

¢ “New tort” llabllny, created by increasing government interven-
tion into higher education, and by e ding constitutional con-
cerrls, presents a significant chance of ndl liability to governing
board mergbers and administrators. To date;. these new tort liabilities
have not posed a personal financial nisk to institutignal personnel.

¢ Soverei munity provides some protection from personal
habxlny to governing bdard members and administrators of state
institutions. '

L Cofpom indemnification and insurance provide reasonable pro-
tection gmst?ﬁmonal personnel.

Institutions rug a greater risk of liability claims now than they did
several years ago New federal regulauons Jhave established new torts

. ~4hat furtheL expand the risk, forcing mstmmons to evaluate current
fohc:es it light of new risks. Such an evaluation may be time-consum-
ing and expensive, but the alternative lxabxhty claim would entail

., . much greater amounts of time and money. .
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The {ollpwing recommendations seem appropriate in c

o8 . . > .

_the msututxona? review pfocess.”  ° ( ,
o Trystees or .directors should read Sibley Hgs Wood v :
-Strickland and be briefed on the nature of the fiduci lationship

and $teps requxred to a\oxd liability"claims. ~ .

e Administrators and trustees should Be asked o, review' polictes - ,
and procedures governing release of information, admissions, disci- -
pline, promotion, salarwallocagon tenure, program and facilities .
availability based-on séx, and comtracting authority. Such a review ..
should include documentation of <urrent polxcxes and procedures in
each of these areas. . . T

¢ Legal counsel and administrators should eviluate currem pra
tices in light of llable risk an(iznake changes to reduce the risk or
brmg the institdtion into compliafice with federal regulations.

¢ In the.area of release of information, faculty need to be advised
of their rights and obligatiens in the areasof letters of recommenda-
tion, gradi{ng, disciplinary procedures, ahd student records .
'Implzcations for the Legal Counsel . . ° = - —
Legal counsels face a great burden They musi evaluate shifting
liability theories to determifie their applicability to the institution and
its governipg board nfembers and administrators. They must review
institutiox{gpolici‘bs to insure that they are within tolerable limits
of risk of 4iability claim. Yet they must,help educators to make -policy
’decmons based on sound educational: prmcnples P& solély to bring "
the policy within legal Sonstramts

PR

Institutional’ Implzcauons - .
As the federal government¥increases its involvement in higher edu-

cation, there is a clear and presenf danger of over-regulatign. Some

educatots. believe that federal regulation may inhibit the institution’s

ability to maintain the integrity of its educational programs through

sound educational policies. Where eddcators and legal counsel. per-

ceive that federal regulatipns go beyond "the intent of federal law, or*

where sound educational policy must be balanced against complﬁnce

with federal regulation, they share a responsxbllity to ‘take steps to

prevént unnecessary engroachment by government into institutiopal

affairs. The authors applaud the moves by a number of national.aé '

sociations that together are investigating the feasibility of forming d

kgal task forc€to aid institutions in fighting governmental encroach-

ment into u:xsmunonal affairs. as discussed by Huitt in his recent




speICr.h at Montana State University. The need for such a task force
is clear and it should be developed as rapidly at possible .

'Y

. . 4
Conclusion .

The risk of personal hability to directors, trusteq, and administra-
tors of Institutions of ligher education is ever-pr sent and is con-
tinually increasing. The translation of that risk into personal fipancial
liability has historically been limited, and as dicta in Wood v. Stftck-
land indicate, will be reserved for those cascs where individuals act®,
with “impermissible motivation” and bad #icth. Directors, trustees,
and administrators must be couraggous in the face of increasing
litigation and court challenges to their actions. Only through their

_resolve to act selflessly and in the best interests of sound policies can

O
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-

Sec. 145. Indeminification of officers, directors, employees and agents;
insurance ‘

»

(a) A corporation shall have powe; to indemnity any person who

. was or is a party or is threatened to be made a party to any threatened,
pending or completed action. suit or proceeding, whether civil, crimi-
nal administrative or imestfgatiye (othér than an action by or jn the
-n?t of the corporation) by regson of the fact that he is or was a
director, ofﬁceri employee of agent of the corporation, or is or was

serving at the 'request of the corporation as a director, officer, em-

- ployee or agent of another corporation, partnership, joint venture,
trust or other enterprise, against expenses (including attorneys’ fees),
judgments, fines and amounts paid in settlement aCtually and reason-
ably incurred by him in connection with such action, suit.or pro-
ceeding if he acted in good faith and 1n a manher he feasonably be-

. lieved to be in or not opposed to the best interests of the corporation,
and, with respect to anv criminal action, or proceeding, had no re¥- »
sor;able cause to believe his ¢gonduct was unlawful, The termination
of any action, suit or proceeding by judgment, order, settlement, con-
viction, or upon a plea of holo contendere or its equivalent, shall not,
of itself, create a presumption that the person did not act in good
faith and in a manner which he reasonably believed to be in or nos_;

* opposed. to the best interests of the corporation, afid, with to
any criminal action or proceeding, had regsonable cause to believe
that his cohduct was unlawful.

(b) A corporation.¢hall have the power to indemngfy any person
who was or is a party or is threatened to be made a party to any
threatened, pending or completed action or suit by or in the right, of
the corporation to precure a judgment if its favor by sqp of the
fact’ that he is or was a director, officer, employee o t of the
corporation, or is or was serving at the request of the corpgration as
a director, officer, employee or agent of another corporation, partner-
ship, joint venture, trust qr other enterprlse against expenses (includ-
ing attorneys” fees) actually and reasonably incurred by him in con-
nection with the defense.or settlement of such action or suit if -he
acted in gomgl faith and in a manner he reasonably believed to be in
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or not opposed to the best interests of the corporation and -amcept
“that no indemnification shall be, made in respect of any claim, issue
or matter as to which such pérson shall have been adjudged to be
liable for neglence or misconduct in the perférmance of his duty
to the corporation unless and only to the extent that the Court pf
Chancery or the court in which such action or suit was brought shall
determiné upon application that, despite the adjudication of liability
but in_view of all the circumstances: of the case, such person is fairly
and reasonably entitled to indemnity for such expenses which the
Court of Chancery or such other court shall deem pyoper.

(c) To the extent that a director, officer, employee or agent of a

corporation has been successful on the merits or otherwise in de-

+ fense of any -action, suit or proceeding referred to in subsections (a)
. and (b), or in defeitse of any claim, issue or matter therein, he shall
" be indemnified against gxpenses (including attorneys* fees) actually
and reasonably incurred.by him in connection therewith. .

(d) oAny indemnification under subsections {a) and (b) (ﬁnless
ordergd by a court), shall be made by the corporation only as author-
Teed in the speeific case under a determination that indemnification of
the director, officer,-employee or agent is proper in the circumstances

- beeause he has met the' applicable standard of conduct set forth in °
subsections (a) #nd (b). Such determination shall bé made (1):by the
board of directors by afmajomy vote of a_quorum consisting of di-
rectors who were not parties to suth -action, suit or proceeding, or

. * {2) if such a quorum is not obtainable, or, even if obtainable a

-

Quorum of disinterested directors so directs, by independent legal
counsel in a written opinion, or (3) by the stockhglders. :

(e) Expenses incurred in defending a civil or criminal action, suit or
proceeding may be paid by the corporation in advancg of the,final
'disposition of such_action, suit or proceeding as authorized by the
board of directors in the spec:ﬁc case upon receipt of an undertaking
by or oft behalf of the director, officer, employée or agent. to repay
.such amount unless it shall ukimately bé determined that he is en.
titled to be indemnified by the corporation as authorized” in- this
ﬂllﬁn; ! = .

{f) The indemnification provided by this section shall not be deemed
exclusive of any other rights to which those seeking indemnification
may be enm}ed under any by-law, agreement, vote of stockholders or
,disinterested dlreC[OrS or otherwise, both as to action -in his official,
capacity and as to action in ‘another capacity while holding such
office, and shall continue as to a person who has ceased to be a

~
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New York Not-for.-Proﬁt Corporatron Act ~ -
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director, officer, employee or agent Ad shall inure to the\benefit of
the heirs, executors and administrators of such a person.

(g) A corporation shall have power to pur'cha»se and maintain in-
surance on behalf of any person who is or was a director, officer, em-
playee or agent of the corporation, or is or was serving at the re-
quest of the &®poration as a director. officer, employee or agent of
another corporation. partnership, joirmt enture, trust or other enter-
pris'e against any liability asserted against him and incurred, by him
in any such capacity, or arising out of his status as such, whether or

_not the corggration would have the pawer to indemnify him against

.

¥ . e . . 4 . .
such liability undér the provisions of this section.

(h} For purposes of this sgction, refererices to ‘the corporation’
shall includg, in addition td the resulting corporation. any constituent
corporatign (including uny ‘constituent) absorbed in a consolidation
or merger which, 1if its separaté existence had continued, would have
had power and authonty to indemmifv its directoys’ officers and em:,
ploees or a?gems, so that any pers@n who is or was a director, officer,
employee or agent of stich constituent corporation, or is or was
serving at the request of such constituent corporation as a director,
officer, employce or agent™df another corporation, pafmership, joint
venture, trust or other enterprige, shall starid in the same Pposition
under the pm\isions of tlus’section with respect to the resulting or
surviving ggmorauon as he would have with respect.to suclr con-
stituent corporation if its separate existence had continued (As
amended by Ch 437, Laws of 1974). : g

) -

§722 (eff. 9/1/78)_

(a) A corporation may indemnifs "any person, made-a party to an
action by or in the right of the corporation to procure a judgment in
its favor by reason of the fact that he. his testator or interstate, is or
was a director or officer of the corporatign. againse the reasonable
expenses, including attorness' . fees, actually and hecessarily incurred
by him in connection with the defense of such action, or in, connectiort
with an appeal therein. except in relation to matters as to which
such director or officer is adjudggd to have breached his duty to the
corporation undgr section 717 (Duty of directors and officers). o

(b) The indemnification atthorized under parag.fraﬁh (a) shall in mo
case include. <L

+ (1) Amounts paid in settling or otherwise disposing of & tﬁr‘

ened action. or a pending gction Mith or without court approvak or
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_ (2) Expenses incurred in defending a threatened action, or a pend-’
ing action which is settled or otherwise disposed of without court
approval. .
L3
Sibley Hos'pital Court Order ) .
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
DAVID M. STERNSEI Al,

14

Plaintiffs,

. LUCY WEBB HAYES
- - NATIONAL TRAINING
- _SCHOOL FOR DEACONESSES )
AND MISSIONARIES, Et AL, ) —
B )

)

)

)

: )
v. ) Civil Action No. 267-73

' )

)

- )

*

- Defendants. - ) “
ORDER ,

This action came on for trial before the Court and the Court having
considered the briefs, arguments and evidence presented by all parties
and having set"for its findings of fact and conclusions of law in a

< - Memorandum Opinion filed herewith, it is hereby

DECLARED that each director or trustee of a charitable hospital
organized under the Non-Profit- Corporation Act of the District of
Columbia, D. C. Code $§29-1001 et scq., has a continuing fiduciary
duty ofﬁ))alty and cate in the management of the hospital’s fiscal and .
investment affairs and acts in violation of that duty if:

(1) he fails, while assigned to a particular committee of the Board
haaing stated financial or investment responsibilities under the by-
laws of the corporation, 10 use diligence in supervising and peri-
odically inquiring ‘into the actions of those officers; employees and
outside experts to whom any duty to make day-to-day financial or in-
vestment decisjons -witln such committec’s responsibility lhas been
assigned or delegated; or
. (2) he knowingly permits the hospital tﬁnter into a business trans-
action with himself or with any corpoiation, partnership or association
in which he holds a positign of trustee, director, partner, general
‘mamager, principal officer or substantial shareholder without " pre-
viously having informed all persons charged with approving that
_transaction of his interest or position and of any significant facts

s
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- known to him indicating that the transaction mlght not be in the best’

interests of the hos nal or

(3) he actively participates in, except as reqmred by the preceding
paragraph, or votes in favor of a decision by the Board or any com-
mittee or subcommittee thercof,to transact business with Himself or
with any corporation, partnership, or assoeiation in which he holds a
position as trustee, director, partner, general manager, principal of-
ficer, or substantial shareholder; or

(4) he fails ter perform his duties honestly, in good faith, and with
regsonable diligence and’care: and it is hereby

ORDERED that the appropriate officers and7or trustees committee
of Sibley Memorial Hospital shall, jprior to the next regularly sched-
uled meeting of the full Board of Trustees, draft and submit to th¥
full Board, and the Boavd shall modify as it deem ae_propnate and
adopt at said meeting, a writlen policy statement governing the
atilization and m\esorﬂent -of the Hospital's liquid assets, including
cash on hand, savings and checking accotnts, certificates of deposis,
Treasury bonds, and investment securities; and it is further .

ORDERED that the Board and its appropriate .committees shall,

premptly after adoption of said policy statemént and periodically ~.

thereafter, review all of the Hospltal s liquid assets to insure that they
conform to the ouxdehnes set forth in said policy statements; and it ig
further

ORDERED that cacly trustee of Sibley Memorial Hospital shall dis-

" close t6 the full Board of Trustees prior‘to its next regularly sched-

uled meeting, in writing, his or her affiliation, if any, with any bank
savxngs‘an(l loan assotiation, investment firm or other financial in-
stution 'presently doing husmessgwnh the Hospital and shall there-
after quartcrly amend such writing to reflect any changes; and it is
further ‘ 4

ORDERED that.the Tneasurel of %lbley Memorial Hospnal shall

at leas; one week prior to each regularly scheduled meeting of the -

Board of Trusteeqzﬁor a perfod of five years from the date of this
Order. prepare apd’ transmit o each truStee a written statement set-
ting forth in detail all bustness conducted smce the last Board meet-
ing between the Hospital and any bank, savings and loan association,

.investment firm or other financial institution with which any Sibley

officer or trustee is 1fﬁlm(ed as a trustee, director, partner, general

_manager, prin¢ipal ofﬁcer or substantial shareholder; and it is further

ORDERED that ‘the auditors of Siblev Memorial Hospital shall, for
a period of five years from the date of this Order, incorporate into each
annual audit # written.summarv of all business conducted during the

i ‘ L
58 .-

67 o
,
»

'

‘) '

»




‘precedting fiscal year between the Hospital and any bank, savings and
loan association. imvestment firm or other financial institution. with
which any Sibley officer-or trustee is affiliated as a trustee, director,
partner, general manager, principal officer or substantial stockholder,
and shall make a com" of said audit availdble on request for inspection
by any patient of the Hovpital's offices during business hours;-aqd it is
urther - ) -

ORDERED that each present Trustge of Sibley Memorial Hospital
and each futyre trustee selected during the next five years shall, within
two weeks of this Order or promptly after election to the Board, read
this Order and the attached Memorandum ‘Opinion and shall signify
in writing or bv notation in the minutes of a Board meeting thatdhe
or she has done so; and it is further :

ORDERED that plaintiff's request for reconsideration. of the
Court’s ‘refusal to, certify their class under Rule 23(b)(1) or (3) is
denied; and it is further . ' ‘

ORDERED that all other 1elief requested by pléimiﬁs is denied;
and it is further \

. ORDERED ;that pladgtiffs $hall have their costs, but only for the
successful phases of this action.

. /s/ Gerhard A. Gesell’
UNITED STATES DIS’I:RI('IT JUDGE

"
¢

July 30, 1974.
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